
Town of Carbondale 
511 Colorado Avenue 

Carbondale, CO 81623 
 

 
                                 
                          
                                                            AGENDA 

BOARD OF ADJUSTMENT 
TUESDAY, DECEMBER 3, 2019 

TOWN HALL 
6:30 p.m. 

 
 
 
 

1. Call meeting to order 
 

2. Consideration of Minutes of August 19, 2019 BOA meeting………...Attachment A 
 

3. Continued Public Hearing for Appeal of Administrative Decision…...Attachment B 
 
Appellants:  Mark Mahoney and Neighbors 
 
Property Owner:   Pat Kiernan 
 
Location:    728 Euclid Avenue (Original Townsite Carbondale Block:  24  

Lot:  Parcel A aka the westerly 1.5 feet of Lot 3, all of Lots 4 
and 5, and the easterly 12.5 feet of Lot 6, Block 24, Town of 
Carbondale) 

 
4. Adjourn 
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MINUTES 

CARBONDALE BOARD OF ADJUSTMENT 

Monday, August 19, 2019 

 
Board Members Present:                       Staff Present: 
Jeff Dickinson                                           Janet Buck, Planning Director 
Ann Gianinetti                             John Plano, Building Official 
April Spaulding                                  Tarn Udall, Town Attorney  
Jade Wimberley - Alternate                      Mary Sikes, Planning Assistant 
Nicholas DiFrank - Alternate                       
                          
Board Members Absent:                         
Russ Criswell - Recused 
Mark Chain – Excused 
Matthew Gworek - Recused  
Tristan Francis – Alternate 
Nick Miscione - Alternate 
                           
Persons Present to Speak 
Pat Kiernan, 189 S. Third Street 
Mark Mahoney, 742 Euclid Avenue 
Linda Halloran, 178 Eighth Street 
Jerome Whalen, 228 Eighth Street 
Eric Doud, 710 Euclid Avenue 
Rita Marsh, 694 Euclid Avenue 
Mary Whalen, 228 Eighth Street  
 
The meeting was called to order at 6:32 p.m. by Jeff Dickinson.  
 
Alternate Members Appointed 
 
Jade Wimberley and Nicholas DiFrank were seated as alternate members. 
 
June 10, 2019 Minutes: 
 
April made a motion to approve the June 10, 2019 minutes. Ann seconded the motion 
and they were approved unanimously. 
  
CONTINUED PUBLIC HEARING – 728 Euclid – Appeal of an Administrative 
Decision to Issue a Building Permit 
Location: 728 Euclid Avenue  
Owner: Pat Kiernan 
 
There were no new members of the public to speak. 
 
Jeff stated that all here were sworn in at the last meeting, which remains in effect.  
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Jeff asked if there were any recusals, there were none. 
 
Jeff explained the process of the hearing. 
 
Janet stated that this is a continued public hearing to consider an appeal of an 
administrative decision to issue a building permit.  She said that the BOA held the initial 
public hearing on June 10th.  She stated that at that meeting, the BOA continued the 
hearing until tonight to allow the Applicant time to revise the design to address the mass 
and scale and boxiness of the building in order for the structure to be consistent with the 
requirements of the OTR zone district.  She said that the BOA also suggested adding 
additional parking.     
 
Janet stated that the Applicant submitted several conceptual re-design options on July 
1st.   She said that after reviewing the options using the design methods discussed by 
the BOA, we provided the Applicant with feedback and requested additional information.  
She stated that we expressed remaining concerns about the overall scale of the 
building.   
 
Janet stated that Town Staff requested that this information be submitted by July 23rd.  
She said that there were several requests for additional time.  She stated that we 
received the material on August 2nd.   
 
Janet said that the drawings did not include building height dimensions, floor plans or 
type of material but the Applicant submitted enough information to understand the 
various designs of the buildings. She stated that these drawings have been included in 
the packet and are titled “Drawings submitted by Pat Kiernan – August 2, 2019.”     
 
Janet said that we requested that the drawings be labeled but the Applicant said the file 
name was the label.  She said so we went ahead and wrote the file name on each 
drawing to help identify the drawing.  She stated that we then grouped the drawings into 
five groups according to the building design and hand labeled them as Option A through 
E. She stated that these drawings are named “Re-Design Options (labeled by Staff).”   
 
Janet said so there are two sets of the drawings in the packet. She stated that they are 
the same sketches but are organized differently.    
 
Jeff asked Janet for clarification with a reference to Option 3 in the packet. 
 
Janet stated that she meant Option C.  
 
BUILDING DESIGN 
 
Janet stated that included in her Staff report are the design methods suggested by the 
BOA, she noted whether or not they had been addressed in the new design.   
 
Janet explained the following; 
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1. Mass and scale (i.e., smaller components rather than one large mass) 

 
Option A - No 
 
Option B – No 
 
Option C – No 
 
Option D – No 
 
Option E - No 

 
2. Using various methods to break up the building, including façade 

modulations 
 
Option A - No 
 
Option B – No 
 
Option C – Yes 
 
Option D – No 
 
Option E - Yes 
 

3. Avoiding long expanses of walls 
 
Option A - No 
 
Option B – No 
 
Option C – Yes 
 
Option D – No 
 
Option E – Yes (it appears westerly wall has been expanded) 
 

4. Setbacks for upper floors 
 

Option A - No 
 
Option B – No 
 
Option C – No 
 
Option D – No 
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Option E - No 

 
5. Varied rooflines 

 
Option A - No 
 
Option B – No 
 
Option C – Yes* 
 
Option D – Yes* 
 
Option E – Yes* 

 
*The 45 ft. long gable roofline ridge remains intact in all re-design options.  The 
only variation is that Option E has a shed roof on the west side of the building, 
but the 45 ft. gabled roofline ridge is still present.   

 
6. Changes in building material 

 
Option A – Shingles and siding 
 
Option B – Shingles and siding 
 
Option C – Shingles and siding 
 
Option D – Shingles and siding 
 
Option E - Shingles and siding 

 
7. Breaking up the façade with architectural features such as dormers, 

porches, gables and windows.   
 

Option A – Porches, gables and windows 
 
Option B – Porches, gables and windows 
 
Option C – Porches, gables and windows 
 
Option D – Porches, shed roof and windows 
 
Option E - Porches, shed roof and windows 
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SITE PLAN 
 
Janet stated that a revised site plan was submitted.  She said that there was an 
increase from two off-street parking spaces to four off-street parking spaces. She stated 
that my report noted that the building setback was increased by two feet. She said that 
is incorrect. She stated that it is the same as originally proposed.   
 
Janet explained that when the re-design options were submitted, the Applicant indicated 
in his e-mail that once the design concepts were approved, he can move the house 
further away from the street and more in line with existing residences.  She said that this 
would go a long way in blending the structure in with the neighborhood.   
Janet stated that it is my understanding from the last meeting that one of the BOA’s 
goals was to reduce the mass and scale of the building for the neighborhood.  She said 
that she acknowledges the changes the Applicant has made since the last hearing, 
however, it doesn’t appear that the goal has been met. She said that the structure 
remains larger in scale than other houses on the block and appears to be incompatible 
with the residential character of the neighborhood.    
 
Janet said that it is difficult to recommend approval of any of the proposed options 
unless conditions of approval are imposed to meet the goals of the BOA to address the 
mass and scale of the structure.   
 
Janet said that she has included some conditions which require a step back of the 
upper floor so that it reduces the mass significantly, breaking up the 45 ft. long gable 
roof ridgeline, and setting the structure back to line up with the existing structures on the 
immediately adjacent lots.   
  
Janet stated that Option 3 may provide the best platform for designing a structure which 
could connect to the established neighborhood and respect the unique lot and home 
sizes in the original Townsite. She clarified that this is Option C.  
 
Janet said that Staff would prefer that if the BOA selects that option, that the hearing be 
continued so that the project stays in the public process.   
 
Janet said that after discussions and deliberation, the BOA should decide whether to 
grant the appeal reversing the Building Official’s decision to issue to the building permit 
or deny the appeal to uphold the issuance of a building permit or grant with conditions.   
 
Janet stated as noted, the BOA could decide to move to continue the public hearing to 
request additional information or further re-designs from the Applicant.   
 
Janet said the findings the BOA would need to make are:      
 

1.  The facts involved in the application or request, as presented by the appellant 
and the Director, the requirements and intent of the applicable provisions of the 
Code, and the written decision being appealed;  
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2. The positive or negative impact of the requested development on the 
achievement of the Town’s stated goals and strategies; and 

 
3. The impact on the Town’s ability to implement its Comprehensive Plan.   

 
FINDINGS 
 
Janet said that we included findings in the packet.  She stated that she will let Tarn 
Udall, the Town Attorney introduce this item.   
 
Tarn provided clarification for the draft Findings of Fact and Conclusions of Law. 
She said that there are two sets, one denies the neighbor’s appeal and upholds the 
decision to issue the building permit subject to conditions, which mirror those conditions 
which Janet just described in the Staff report. She said that the second draft grants the 
neighbors appeal and reverses the issuance of the building permit.  
 
Tarn explained that the beginning sections of both drafts of factual background and the 
standard of review are the same. She said that where they diverge is in the findings and 
reasons for the Board’s decision. She said that the purpose of including these drafts is 
that any decision that the Board reaches tonight, either denying the neighbors’ appeal 
or approve the neighbors’ appeal the Board will need to review and adopt written 
findings. She said that they are provided as a template so if the Board makes one of 
those decisions and these drafts are close, Staff could be directed orally to make any 
final changes. She said they could then adopt them here tonight. She continued by 
saying that they are just a draft and that they should not direct your deliberation and that 
you should direct the findings. She said that they could be scraped altogether and direct 
Staff to rewrite them entirely should the hearing get continued or the Board could 
reconvene solely for the purpose of reviewing and adopting findings. She said that they 
tried to track the Board’s discussion and deliberations at the June meeting.  
 
Jeff thanked Tarn and said that they were helpful as they frame their discussions. 
 
Pat said that he had a question for Janet; that she did not review this application with 
the purpose section of the OTR. He asked what sections of the OTR it was reviewed to. 
He said that he knows the dimensional standards were reviewed but were the 
supplemental standards reviewed.  
 
Jeff asked if this is a question about the original permit application. 
 
Janet said that she thought she brought this up at the last meeting, she said that she 
reviewed the quantitative standards in the ORT zone district. She said that she did not 
review the qualitative standards of this zone district or the Comprehensive Plan, 
particularly the purpose statement of the OTR zone district. She said she had them in 
her last Staff report at the last meeting.  
 
Pat said that the supplemental standards, which are a mix of quantitative and qualitative 
5.6.6, was it reviewed to those.  
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Jeff said that if it was a mix then no, she only reviewed to the quantitative, as Janet 
said.  
 
Mary Sikes timed all presentations by both sides. 
 
Applicant – Pat Kiernan  
 
Pat handed out paper to the Board.  
 
Jeff asked Pat if he was going to review what he handed out so we don’t have to read 
them now. 
 
Pat said if you would like to read them it was fine and that he would touch on them but 
that he doesn’t have to read the whole works. He said that he is submitting some 
exhibits, he handed Mary a stick. 
 
Jeff asked the Board if they would like to take time to read Pat’s handout. 
 
Jeff asked what all was on this. 
 
Pat said that there is an index. 
 
Jeff read the index items. 
 
Jeff stated what are we to do with this, we haven’t had time to review this.  
 
Pat stated that it was just for the record.  
 
Tarn asked Pat if he was hoping to enter all of this into today’s record. 
 
Pat stated yes. 
 
Tarn said that the Board won’t have the opportunity to review it for tonight’s discussion 
nor will the neighbors’ have the opportunity to review. 
 
Jeff stated that this cannot be admitted at this late time. He said we could continue the 
public hearing to another time to give us time to review it because we cannot do 
anything with this right now.  
 
Pat said let the record show that he submitted it and we don’t have to look at it tonight 
and if it’s not admissible then it gets spit out down the line.  
 
Jeff said that we cannot weigh all this information, if we are trying to make a decision 
tonight. 
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Pat said that some is just expanded versions of what I’m showing you the condensed 
stuff of.  
 
Tarn suggested that it be entered into the record conditionally for future consideration 
should the hearing get continued those materials could be dispersed to all of the parties 
and relied upon by the Board. She said that the Board should not consider them tonight 
in its deliberations.  
 
Jeff said that our decisions should not be based on anything that is just being submitted 
right now. 
 
Pat said that he is not expecting that. 
 
Tarn said other than what Mr. Kiernan wants to present to you in the next twenty 
minutes. She said that there might be overlap and that’s fair game. 
 
Timing Started. 
 
Pat said that this is fairly complex, he said he tried to outline on this page what our 
understanding was at the end of the last meeting. He said that it was conceptual 
drawing using the tools that professional use to meet the intent of the OTR purpose, 
which is Janet’s description. He said that we talked about many of them so he won’t 
repeat those. He said that he was directed to keeping the existing foundation and 
floorplan and that no significant structural changes were required.  
 
Jeff asked Pat if this was a request on August 19, he said that he thinks that these were 
requests from the June 10 meeting.  
 
Pat said that August 19 is today.  
 
Jeff clarified that Pat is summarizing from the requests of the June 10 meeting. 
 
Pat said yes.  
 
Pat said that the BOA comments were; 
 
A little funkier or more Carbondale, breakup dominant roof lines, continuous eaves, pop 
outs, gables, dormers, reduce the apparent mass and scale as well as parking.  
 
Pat said that if he keeps the foundation and floorplan that it drives the mass and scale 
so he did what he could to reduce things in that construct.  
 
Pat said that it came up the last time, doing the right thing. He said that he has been 
trying to do the right thing for three years. He said that he was very transparent and he 
has responded to all of the requests that John Plano gave me, apparently to his 
satisfaction because he approved the permit. He said that the Town had plenty of time 
to look this over both before the permit was approved and afterwards. He said that now 
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he is being told that it wasn’t really reviewed. He said that is part of why we are here 
and where we are at. He said that in terms of neighborliness he said that the neighbors 
could have contacted him in advance because they were well aware of what was going 
on. Mark Mahoney requested a soils test so that it wouldn’t jeopardize his foundation in 
December. He said that after the permit was appealed here at number seven we 
scheduled a meeting with the neighbors that could make to try to try to negotiate a 
compromise and they insisted on a major redesign. He said that when asked why he 
wasn’t contacted before the permit was issued instead of appealing my permit that Mark 
Mahoney replied that appealing gave them the most leverage. He said that you can find 
fault on both sides if you look closely. He said that he would have designed something 
that they liked but the way this was handled was a little bit rough. He said that the 
neighbors and I were not offered an opportunity for mediation, if you look in the exhibit 
under job description, one of the Planning Directors tasks must be able to mediate 
between the public, contractors, developers and others related to zoning issues. He 
said that he wished that we had that option and that he was forced down a legal 
avenue. He said that once you are before a Board of Adjustment the only other avenue 
to rectify it is either guess what the design is intended to be or take it to court or let it 
die. He said that it was overturned by the court and they only go as far as they need to, 
to overturn so they did not look at specifics of the design but that the procedural had 
enough to overturn it. He said that is a very high bar of rule 106, he said that he was 
advised to not go that way but that he felt that this was an injustice. He said that the 
court over-ruled them and the Judge acknowledged that the Town has broad authority 
to regulate issues of local concern but once they enact the UDC they are strictly 
required to comply with that.  
 
Tarn said that she would like to clarify that this application was appealed to the District 
Court and a number of issues were before the court including the substantive ones that 
you are now wrestling with tonight. She said that the court issued a very narrow 
procedural decision and sent it back to the Town to redo the hearing before a properly 
constituted Board of Adjustment. She said at the time Mr. Kiernan filed his Rule 106 
challenge the Town did not have a Board of Adjustment and instead sat five P&Z 
members. She said that the references to the court’s interpretation of the UDC is that 
the Town needed to comply with the provisions in the UDC related to the composition of 
the Board of Adjustment. She said that there was no broader discussion whether the 
application met the UDC provisions. She said that she just wanted to be clear. She 
apologized for interrupting. 
 
Pat said that once the court decides to overturn it they don’t pursue the fine points. He 
said that the admonishment still stands, the Town’s authority is vested in the UDC. He 
said that once they enact that all across the line the Town needs to comply with that. He 
said that there has been talk of this building being a dangerous precedent. He said 
perhaps more dangerous precedent is to have the neighbors acting as a design review 
committee, it poisons the neighborhood. He said that it is better off that the code is clear 
and everyone know what the rules are. He said that he is trying to do the right thing for 
the planet, the town, the neighbors but we don’t all agree on what the right thing is.  
 
Pat explained the design options on the wall. 
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Pat said that he was grateful that the Board gave him the chance to preserve the 
foundation and floorplan because he has quite a bit invested in this. He said that it has 
been almost three years since he submitted the permit. He said this is the first time that 
he has had this kind of guidance as well as hope that there was a way through this. 
 
Pat said with the site plan that he is at about 26% impervious area and that even if he 
uses impervious pavers that there is no problem with adding parking spaces. He said 
that there is plenty of room back there and that he intends to do a carport or a garage at 
some point, depending on how things go. He said that he did not move the house back 
on the site plan at this point because there all these different variations and that would 
affect how far back he moved it. He explained his drawings and said that we could dial 
in on something that meets the intent of the code and fine tune it. He said that we all 
agreed that these would be conceptuals so he doesn’t have a lot of things labeled off 
because there are so many different options.  
 
Jade asked for clarification of Option D and hiring an architect, she asked when he hired 
the architect.  
 
Pat said that he hired him before the meeting two years ago to explore some options 
trying to figure out what might work but that he never got an option to present it at that 
point. He said that Option E is a variation of that design with the shed gable extended 
forward. He said that he doesn’t think that it is possible to meet all of these tools for 
professional use. He said the setbacks for the upper floors would require a substantial 
structural redesign because the load of the roof and the second story walls would now 
bear over the floor system instead of over the walls. He said that would be a big step.  
 
Pat said that we have gone through what you are asked to consider so we won’t go over 
that. He said one of the things is looking at how this has been interpreted before. He 
said that he has shown them before but he’ll show them again. He said that these have 
all been done since the OTR has been in effect. He said that it is virtually the same in a 
2016 UDC as the 2008 OTR with the exception of requiring people that garages be 
accessed from the alley. He said that all of these are subjected to the same standards 
that my house was. He said that you can see in the lower right corner that there is a 
very long wall on that side next to the neighbor and that his long wall faces the street as 
well as faces the sun.  
 
Pat went through several slides of other homes in the OTR making comparisons.  
 
Pat said that Eric Doud’s letter, which he just got today and is dated July 1. He said that 
it didn’t make it in the packet so he asked Janet it for it and she kindly emailed it. He 
said that he hasn’t been able to address any of it but looking at his letter it is a major 
redesign, what he is asking for.  
 
Pat said that he has tried to comply with the requests of the BOA and that he doesn’t 
know if he can comply without a major redesign with all of the requests of the neighbors. 
He said that is one of the questions here, are they really the design review committee, 
who ultimately decides once you have a subjective review process.  
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He said that this is a question for Janet, Tarn and John, once you have a subjective 
review process, where does the ultimate authority lie to determine whether and the 
Board too. He said how do we determine that and that’s been the quagmire I’ve in for a 
while here.  
 
Jeff clarified at this point it’s the Board of Adjustment.  
 
Pat stated that he has tried to reduce the mass, play with the materials, do some facade 
modulation, vary the roof lines. He said given the guidelines that he was given  
of existing foundation, floorplan and do what you can with it. He said that he thinks that 
this is a reasonable effort.  
 
Timing was stopped with 4 minutes and 35 seconds remaining. 
 
Nicholas said that regarding your attempt to reduce the mass and to follow the direction 
of the last BOA meeting. He said that each one of the options has added something to 
the house. He asked if Pat could walk him through how adding from a gable to a wing to 
an extended wing or materials, how adding in concept could constitute a reduction in 
mass.  
 
Pat said that there is physical mass and that there is perceived mass or massing. He 
said that with the existing foundation and floor plan that it pretty defines the volume that 
he is dealing with. He said that his attempt was lowering the roof as much as he could 
without jeopardizing the ability of the roofing materials to drain properly and then to do 
things to try to break up the mass and give the facade some interest.  
 
Nicholas said that none of these actually reduced the mass of the structure. 
 
Pat answered other than lowering the roof.  
 
Nicholas said so 1.5 feet from the roof line has been reduced.  
 
Pat answered yes.  
 
Nicholas said and on those you added a gable.  
 
Pat said yes because he was instructed to break up the roof lines.  
 
Nicholas stated that you are claiming that the visual mass has been broken up, perhaps 
not reduced but broken up.  
 
Pat said exactly and that you can compare Option E to the original over here. 
 
Nicholas said that’s where it gets subjective and that to him he doesn’t know if you have 
reduced anything. He said that he does agree that you have broken up some mass and 
that you have jogged walls and that you have created a more diverse structure. He 
thanked Pat for clarifying. 
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April said that she thought the whole point was that we didn’t ask him to change the 
actual square footage or mass but we asked him to just break it up. She said that is 
what we asked, we didn’t ask him to make it smaller.  
 
Jeff said to clarify he doesn’t recall that the Board said don’t change the footprint or the 
floorplan, we said that you don’t have to. He said that it is still possible to modify things.  
 
Pat said that he did modify the foundation for Options C and E.  
 
Jeff said so you have modified the foundation, which is basically the floorplan of the 
basement.  
 
Janet said that she would like to clarify something. She said that she was reviewing the 
information that Mr. Kiernan had submitted and that she was interested in the pictures 
and how did some of these get approved and how they didn’t. She said that Mr. Kiernan 
had mentioned that these all came after the UDC was adopted.  
 
Pat said after OTR was adopted. 
 
Janet said that it is important to know what is pre UDC and what is after UDC. She said 
that after reviewing this that there was a change in how we review it. She said that the 
756 Sopris was built in 2011 and that predates the UDC and the 2013 Comprehensive 
Plan. She said that she did note that it has variations in roof lines and gables and that 
the structure is stepped back. She said that the 210 Garfield, which is the bottom left, 
the big white one, she was going to try to drive by and take a look at it today.  
 
Jeff said that the bottom two are both 210 Garfield to clarify.  
 
Janet said that those were built in 2015 and it predates the UDC but that it is after the 
Comprehensive Plan. She said with this property is bordered by the residential high 
density zone district to the east and residential low density to the north. She said that 
the square footage of this home is 2706 square feet.  
 
Janet said that the 417 Sopris is pre UDC and after the Comprehensive Plan. She said 
that there was an infill review on that for the ADU with the P&Z and that it does have 
variations of materials and stepping back of walls.  
 
Pat said that there are two 417 Sopris Avenues, when designed in 2014, which didn’t 
have a number as far as he knew, before the UDC. He said the one on page 101 was 
approved in May 2019 and is under construction now.  
 
Janet said that it is interesting and that it does have two different building components.  
 
Janet said that all of the others came after the UDC was adopted and they have some 
breakups in the structure, looking at the entire building and not a selected elevation 
here and there. She said that she wanted to clarify, you meant to say pre OTR not UDC.  
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Pat asked Janet, other than alley entry garages as far as he could tell that there is no 
significant difference between 2016 UDC and 2008 OTR. He said that the purpose 
statement is even the same language.  
 
Janet said that when the UDC was adopted we also adopted residential design 
guidelines in general for buildings overall. She said that as we adopted it we started 
trying to really apply those because the message we were getting from P&Z is that they 
wanted us to be really careful of design of buildings. She said that we started trying to 
be stricter in the application of the UDC. She said that this application we reviewed right 
after the adoption and I’m not sure we got it right.  
 
Jade asked Pat what the proposed height was of Option D. 
 
Pat said that all of the options are the same, the guidelines is 27 feet and that these 
would be 1.5 feet shorter than that.  
 
John said that it is 27 feet to the mid-point.  
 
Jeff asked what the height to the ridge was. 
 
Pat said that it has to be under thirty feet.  
 
John said that it can’t be more than five feet above the twenty seven feet at mid-point so 
you couldn’t have a steeple roof and thirty two would be the max peak.  
 
Mary said that she thought that the OTR was twenty five feet.  
 
Pat said at 6/12 that would be an eight foot span so you would have ¾ of a foot higher 
than the mid-point.  
 
Jade asked if she could get the height for D and E. 
 
Pat said that this one is 29 ft. 6 ¾” to the ridge, mid-point 24 ft. 11” and pointing to 
another option he said that this one would be about a foot and half shorter.  
 
Jade asked if Option D was the highest design option. 
 
Pat explained that the roof on the original determines the roof on all of them. He said 
that it was reduced to 5/12 and then the shed roof was matched to that, about twenty 
eight feet.  
 
Jade asked Pat if he knew the height of your neighbor to the east, the red building.  
 
Pat said that someone said that this design was five and half feet higher than the story 
and half structure to the east, so that would make his about twenty four feet.  
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Jeff said we have this person in the audience and asked Eric if he knew the exact height 
of that house.  
 
Eric said that he would have to scale it.  
 
Jade asked Pat if he knew the height of the house to the west, the one story. 
 
The owner of that house, Mark Mahoney, answered that it was about twelve feet.  
 
Jade asked Pat if he knew the height of the house to the north, across the street.  
 
Pat said all of those are double-wide modulars so they are in that range, he said he 
thought the one across the street sits a little higher.  
 
Jade asked Pat what about the one in the back alley to the south. 
 
Pat said the south is very similar, he said that he might have a picture of all of those.  
 
Jade said that she has walked the neighborhood and that she was just curious. 
 
Jeff said that most of the houses are twelve feet except for the red house to the east, 
which 23-24 feet.  
 
Pat said that the modulars will be there near as what goes up on this lot. He said is it 
the neighborhood that there is something in the OTR that sidewalls within five feet of a 
setback can only be twenty feet high. He said that was the Town’s effort to sort of 
minimize that problem so you wouldn’t have a huge wall.  
 
Janet clarified that the allowed height in the OTR zone district is twenty five feet and 
that is measured to the midpoint of the roof and then the applicant can go up an 
additional five feet to the thirty feet.  
 
John said that we are so used to twenty seven feet because ninety percent of the single 
family homes are twenty seven feet, OTR is the only one that is twenty five feet. 
 
Jeff said that the record will show that he has four minutes left of the twenty. 
 
Mary said four minutes and 35 seconds. 
 
Jade asked Staff or Pat is it true that this building will be the largest in total square 
footage in all of the OTR. 
 
Janet said that in the prior packet there was a chart submitted by one of the appellants 
that showed all of the houses in the OTR zone district, that gave the heated square 
footage and the gross square footage, was not confirmed that it was larger. She said 
that we have not done a study on that. She said that she would note that the examples 
shown in the packet for 734 Sopris the heated square footage is 4,357. She read other 
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square footages of other homes in the OTR that were smaller in size. She said that she 
doesn’t know what the apples and oranges are so she doesn’t like to throw out those 
square footages.  
 
Jeff said that he is looking at the previously submitted packet and the letters, again they 
are not verified by Staff but it lists the heated square footage of this proposed house as 
the number one in square footage, third in gross living area, first tied with the number of 
bedrooms and number of baths.  
 
Nicholas asked if that was before the additions were made. He asked what the new 
square footages are with the Options C, D and E. 
 
Pat said that the shed one is extended about six feet, Option E and it is thirteen feet 
wide so let’s call that one hundred square feet, which adds about two hundred square 
feet. He said that the one with the extended gable, Option C would probably add about 
three hundred square feet. He said that one thing that he would like to mention for both 
height and square footage is that you measure these buildings square footage from the 
outside. He said that these walls with the intent to make it very energy efficient that the 
walls are about thirteen inches thick. He said that it is actually about a 2600 square foot 
house above grade with the thick walls, so it’s 2900 square feet with the extra thick 
walls. He said that the house to the east has more square footage above grade than 
this house does. He said is it fair to count the basement in the square foot calculations, 
it is not present in the neighborhood in the same way that 4,000 square feet above 
grade. He gave more dimensions and square footages of various spaces in his options.  
 
Appellants – Mark Mahoney on Behalf of the Neighbors 
 
Mark Mahoney, 742 Euclid Avenue stated, when last we met the applicant was asked 
by this Board to produce designs that address the mass and scale of the project. He 
said that Janet’s Staff report states that the BOA asked him to reduce the mass and 
scale of the project. He said as Nicholas has pointed out that he produced five options 
that all increased the mass and scale and in some cases increased the square footage 
of the project. He said that none of the options made any effort to reduce the mass, 
scale or square footage by making smaller components rather than one large mass, as 
he was asked to do per Janet’s Staff report.  
 
Mark said that this demonstrates that despite the applicant’s best architectural efforts, 
it’s impossible to effectively reduce the mass and scale of the building without 
addressing the first floor and basement or addressing the building as a whole. He said 
as designed the foundation and first floor define the building as a giant rectangular box 
and these five attempts at mitigating the boxiness of the building, addressing only the 
second floor and the roof show that it can’t be done. He said that we ask any conditions 
of approval eliminate language that limits the redesign to only the second floor and the 
roof.  
 
Mark said that in his material to the Board that Pat had shown portions of the land use 
code in the Comp Plan, some of which this project complies with. He said however the 
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code is written such that all parts of the code must be complied with, not a simple 
majority. He said that we included four parts of the code in the Comp Plan that we feel 
that this project doesn’t comply with in our recent letter. He said that we would be very 
interested in hearing from this Board what their positon is on each of these issues. He 
said here is the key issue in the entire process, the applicant keeps repeating that Staff 
concluded “the site plan and building were in compliance with the zoning for OTR”. He 
said that this language is filtered into some of the comments by Board members. He 
said that however Staff made that statement before the mandatory clauses in the 
purpose statement were brought to their attention in our letter of appeal. He said that 
they have since stated in two public hearings, that no they did not review this project 
under all parts of the code. He said that this is an error that they have admitted to twice. 
He said that at the very least this project should be remanded back to the Planning 
Director, so she should complete her review under all parts of the code. He said as it 
stands now the Town Staff has never weighed in on whether or not this project complies 
with the purpose statement, which again contains mandatory language. He said that this 
type of hearing is a mechanism by which such errors can be corrected. He said that we 
are not here contesting a decision that the Town has made, he said that we are here 
asking that the Town Staff be allowed to correct their omission. He said that we believe 
that none of the built examples shown by the applicant were reviewed under the UDC 
purpose statement. He said for the fact that Janet did not review it with this project leads 
us to believe that she didn’t review it under the other projects, we could ask her. He said 
whatever outcomes of this process this error has been remedied and projects in the 
OTR are now required to comply with the purpose statement. 
 
Mark said lastly the BOA has the mandatory responsibility to consider the intent of the 
applicable code and the impact on the Town’s ability to implement the Comp Plan. He 
said that this means all of the Comp Plan not just some of it. He said that the Comp 
Plan refers to developments that relate and connect to established neighborhoods, fit in 
with the scale of the neighborhoods and mitigate impacts on structures on adjacent 
properties. He said that the code states special emphasis shall be placed on the quality 
and character of the built environment in the unique lot and home sizes of the Original 
Townsite. He said that this would be the largest project in OTR with the greatest impact 
based on total square footage, number of beds, number of baths and it’s on an average 
sized lot that has pressure on both sides of it from existing structures. He said where 
exactly special emphasis been placed on the design of this project.  
 
For the record Mark has fourteen minutes and thirty eight seconds left.  
 
Linda Halloran, 178 S. Eighth Street said that it was her understanding that what Pat 
submitted tonight was not to be part of tonight’s presentation. She said that he 
referenced a meeting with an attorney prior to another meeting and made a claim about 
something that Mark said at that meeting. She said that she was present at the meeting 
and it was not true so she hopes that can be taken out of the record.  
 
Tarn said as per earlier discussion that she recommends that anything that Mr. Kiernan 
brought in, hard copy and on the flash drive be entered into the record for future 
consideration but that the only thing that the Board should rely on tonight are the 
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materials that Mr. Kiernan submitted orally so his presentation to the Board, since there 
was not time to review the additional materials.  
 
Jeff stated as well as what was in the packet.  
 
Tarn answered correct.  
 
Linda said that it was on page 2, number 7 that he referenced.  
 
Tarn said that Mr. Kiernan has additional time remaining so if he should want to hit any 
more of those points then it would be in the record for the Board’s consideration.  
 
Mary stated that the timer was paused prior to Linda’s process question. 
 
Jeff stated that Linda was part of the appellants. 
 
Linda stated that her comment was an objection of something that happened 
procedurally tonight.  
 
Linda said that this has been a long and arduous process and that she is pretty sure 
that everyone that has been involved would like nothing better than to have it resolved.  
She said that after going back over the minutes of the previous meeting she came away 
with a few thoughts, first she was somewhat dismayed by how little discussion there 
was from the members of the BOA as to the specifics of how the UDC and the 
Comprehensive Plan apply to the appeal. She said that she is actually encouraged 
tonight that there have been more substantive questions that focus on the code rather 
than whether than Pat’s a victim or that we need to worry about his finances, things that 
aren’t really part of this groups purview.  
 
Linda said when we as the neighbors embarked upon this process it was not to win or 
lose but hope that the code would be applied fairly in a way that would make Pat’s 
project better, not to bury it. She said that Pat made claims in his PowerPoint in the prior 
meeting that the code had been met and at the same time that the code is not a valid 
legal document because it has qualitative language. She said rather than digging 
deeper and asking questions of Pat, the BOA seemed to accept Pat’s claims at face 
value even though they are contradictory. She said that the appellants believe based on 
Janet Buck’s admission that she did not apply the purpose statement when granting 
Pat’s permit, which he has not met the conditions of the code and therefore the building 
permit was never valid. She said in the prior meetings discussion she heard that change 
is inevitable and that she doesn’t disagree. She said that most of us came to this town 
at some point as part of change, there are very few that were born and raised here. She 
said that our neighborhood has seen three projects in a block of seven households and 
nobody has objected to any of those projects. She said that we accepted that change 
and we embraced it because it was thoughtful and it took into consideration the 
neighbors. She said what she takes issue with is that we have to accept change in 
whatever form one individual thinks it should take. She said that the intent and purpose 
of governing documents created by many members of the community and adopted by 
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Carbondale’s governing Board has provided tools that can guide change in a thoughtful 
way. She said that the inevitability of change is not an excuse to throw up our hands 
and do nothing to protect the integrity of the OTR. She said to do so disregards the work 
of many, both paid Staff and volunteers, and their time to produce the UDC and the 
Comp Plan. She said that she also heard a call for compromise, the neighbors, Town 
Staff and prior iterations of the P&Z have tried over the past three years to give Pat 
feedback in order to reach a compromise. She said that we are not saying don’t let Pat 
build, we are asking that he make some changes to a design that recognizes the value 
of the existing neighborhood. She said that she quotes from the minutes of the last 
meeting “Nick said come on just do the right thing, ok you have a room full of people 
that are upset at you, do the right thing, hire an architect and get some help if you can’t 
do it yourself. He said that it is the neighborly thing to do.” She said that she hopes 
Carbondale has room for being neighborly. She said that the BOA has given Pat the 
opportunity to be neighborly and to compromise, however if you look at pages 4-6 of the 
agenda memorandum, which begins with “Again the BOA requested that the mass and 
scale of the building be reduced, below are the methods suggested by the BOA and 
Staff’s comments on it and if they had been addressed by the redesign options.” She 
said that of the five criteria that could be given a simple yes or no, there are twenty five 
possible responses from Staff. She said that Pat’s redesign options received eighteen 
no’s from Staff and only seven yes’s. She said on the major sticking point for the 
appellants, mass and scale, Pat did not score a single yes. She said that all of the 
proposed changes to the structure have been cosmetic rather than substantive, where 
is the compromise in that? She said that she urges you to grant the appeal for the 
denial of the building permit for Mr. Kiernan’s building project at 728 Euclid Avenue, 
send it back for a redesign that makes it fit into the neighborhood and fits the UDC and 
the Comp Plan.  
 
For the record the appellants have ten minutes left. 
 
Rita Marsh, 694 Euclid Avenue said that she appreciates everyone coming together 
again to go through this process, it’s been arduous and that it has brought the 
neighborhood together. She said that she is very disappointed that Pat did not submit 
the scale of his redesign, with no height presentations put on the drawings so it was 
hard to review and see what change was made other than hearing it orally tonight. She 
said that she is a very visual person so when she looks at plans like this when they are 
skewed and looking down on a project it doesn’t show the mass of this project. She said 
that she referred to the model that was presented before and if these redesigned things 
were put forward by Pat. She said to note the impact of the mass and scale on the 
neighborhood. She said that the red house has been quite a project, the front of the 
house is a historical building. She said that it is not designated historical but it has been 
there a long time and that it is a delight to see that property come to life. She said and to 
see the modulations that the architect designer did for that project has really been a 
treat. She thanked members of the BOA that went and looked at the neighborhood to 
really get a feel for where we live and how we live there, taking to mind the current 
design and how that plops into the neighborhood. She said that she appreciates you 
thinking about that. She said that if something goes forward that she would really 
appreciate story poles to go up to show where the building is going to be placed on that 
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property as well as the height and things that really make it apparent to what’s really 
going to be happening there. She said that she appreciates your time and thank you 
very much. 
 
For the record the appellants have seven minutes and forty two seconds left. 
 
Jerome Whalen, 228 Eighth Street stated that we are all here because a mistake was 
made and the project was submitted, got approved but it didn’t get reviewed under all 
the terms of the code. He said that the code also allows the public to object and that’s 
what we did because the project didn’t meet the terms of the code. He said that we had 
a hearing with the P&Z, the prior Board of Adjustment, and the outcome of that didn’t 
favor Pat so he went to the courts, which is his right, and the Judge agreed with him and 
said that the terms of the code were not followed so you get another hearing. He said 
that his point is that the terms of the code were not followed when the project was 
reviewed so he believes that the project should be resubmitted and reviewed again 
under all the terms of the code.  
 
For the record the appellants have six minutes and thirty five seconds left. 
 
Mary Whalen, 228 S. Eighth Street said that we are two doors down from Pat’s project. 
She said that we have just put on an addition to our 900 square foot house making it 
1500 square feet. She said that she just wanted to note that the OTR is six blocks long 
and that we are trying to maintain the integrity of a six block area. She said that we 
hope that you walk it and visit the site and really appreciate it. She said that many of us 
have been here thirty or forty years and we’ve planted trees and shrubs and maintained 
this district to make it a wonderful pleasant place to live. She said that we are just 
hoping that it stays that way and that this project can be turned around into something 
that has integrity and fits in the neighborhood.  
 
For the record the appellants have five minutes and twenty eight seconds left. 
 
Motion to open the comment portion of the public hearing 
 
Nicholas made the motion to open the public hearing. Ann seconded the motion and it 
was approved unanimously.  
 
Eric Doud was sworn in at the last meeting, 710 Euclid Avenue said that he designed 
and has a partial CO living immediately to the east of the proposed project. He said that 
we all respect Pat’s rights with respect to his ability to build but we also want to 
recognize that the neighborhood and that the neighbors also have rights. He said that 
those rights are codified in the UDC in terms of developing compatible infill. He said that 
he wrote a letter that he hopes that you have reviewed dated July 1st. He said that he 
went through a series of steps that Pat could possibly take to reduce the mass and 
scale. He said that he wants to point out a lot of people think that the red house is a big 
house. He said that it’s dwarfed by what’s being proposed and it really reduces its 
historic stature in the immediate neighborhood. He said that in this letter that he pointed 
out that this house is a three story house, it has three floors. He said that the main floor 
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is a fairly tall floor with a basement with a lower head room height and traditionally it’s 
got a ¾” second story wall that reduces the height with an interesting upstairs that you 
can walk right up to the edge of the wall. He said that this could be done on Pat’s 
structure to reduce the height. He said what has been proposed is strictly a facade 
treatment and that there has been no attempt to limit the mass and scale of this house, 
which is the problem. He said that he is suggesting that there are two avenues to take, 
one is to go through and try and develop conditions that mitigate the box or redesign the 
footprint and do what’s right. He referenced a document after the first Board of 
Adjustment, Town of Carbondale Infill Guidelines and review criteria. He said that it is 
not part of our ordinance at this point but that it’s an extremely good document, it tells 
how to do infill with existing conditions to make sure they are compatible with the 
existing neighborhood. He said that it has totally been disregarded. He said that he also 
went around and canvased the neighborhood asking what might be a compromise, 
which he presented to Pat. He said that his efforts were not fruitful for him. He said that 
he hopes we can see some positive movement towards making this compatible.  
 
Pat said that maybe you could give me some examples of what the neighbors 
recommended. He said that one that he recalls was a three bedroom, two bath, story 
and a half, which is a very different project.  
 
Jeff said that there have been dozens and dozens of opinions out there, which he would 
assume have been related to you. He said that it’s getting a little far into the weeds.  
 
For the record the appellants have one minute and twenty nine seconds left. 
 
Motion to close the comment portion of the public hearing 
 
Nicholas made the motion to close the public hearing. Jade seconded the motion and it 
was approved unanimously.  
 
Jeff said that at the last meeting we exercised some of our thoughts and not necessarily 
made a conclusion, now if there are things that you want to bring up that we should be 
discussing.  
 
Ann said that from the last meeting that she looked at it as a good opportunity to really 
see what could happen. She said that she didn’t think it was enough. She that she 
understands neighbors being experts and helping with design. She said that she is not 
an architect or designer and I just don’t think enough was done. She said that she was 
really hopeful that more change would happen, in her opinion, on the design of meeting, 
the scope that we had set and what the main objections were.  
 
Nicholas said that he agrees, he said he is confused. He said that the response moves 
the house closer to the street. He said when we talk about mass and scale as 
professionals we talk about the apparent and the literal. He said that the literal is of the 
pedestrian scale, the idea of how a person experiences a building or a structure from 
the sidewalk or the street. He said the idea to him of moving this house closer, adding 
on a volume, it causes great pause. He said that he does hear Pat with regards to the 
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cost of structural engineering and the cost of designing a foundation. He said that a 
compromise would have looked to, in some way, even in a minor way, seeked to 
redesign some of it to look at a reduction in some way. He said that with zero 
reductions, it’s hard to see that a compromise is a part approach on this. He said that he 
doesn’t see these solutions as something that would be moving in a better direction.  
 
April said looking back at the minutes from the last meeting, we didn’t ask him to make it 
smaller. She reads, Pat asked if he could leave the foundation and floorplan intact, and 
we said yes. She said we just wanted him to make the structure look like it fit a little bit 
better in the spirit of Old Town Carbondale. She said that it says that the Planning and 
Building Staff discussed this concern with the Town Attorney, UDC does not limit the 
number of bedrooms, and bathrooms. She said so as far as the size and what he has 
going on in the floorplan, we have to go by what that says. She said that we have to 
look at this by what the code is. She said we didn’t ask him to make it smaller, we just 
asked him to fix the façade so that it fit into the idea of Old Town Carbondale. She said 
that she has gone to look at the structure at 417 Sopris but she guesses that it was built 
before OTR, because if that’s not the boxiest thing she has ever seen. She said that it is 
being built.  
 
Nicholas explained that it’s a step-back and that the front façade that meets and aligns 
with the street wall and it’s a fraction of the overall mass and then the mass steps back 
from that so that the apparent mass is reduced. He said since your large wall is a 
fraction of the overall span, in his interpretation of that.  
 
April said that she looks at some of his plans over here and he has some interesting 
parts of the roof and what’s being built right now is much boxier as well as having five 
bedrooms and five baths. She said that she is still confused on what it is that we are 
denying if it’s fitting into the code.  
 
John said that it has a lot of little boxes and this is one big box.  
 
April said we are being asked to look at things in black and white, if this is the code and 
it fits in the code, that is what we are being asked to interpret. 
 
Nicholas said that he sympathizes with that, he said the challenge is that we are 
crossing two lines, subjective and objective analysis. He said that when codes are 
developed typically, purpose statements are the over-arching top level defining. He 
said, in this case, when we look at some of the components as written in the purpose 
statement and when we start with that high level direction, to think about scale and 
pedestrians. He said that it is subjective and that he can understand that this is out of 
alignment with the context of the OTR.  
 
Jeff said that the point of it is, did we ask him to make it smaller, and no we didn’t, but if 
that was a solution and that could have done it. He said as the neighbor, Eric, pointed 
out that you could do things with the roof line that don’t necessarily affect the footprint or 
the floor plan. He said were those done is the question?  
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Jade said that being one of the newer members of the Planning and Zoning that she 
has been privy to really crisp, precise presentations that were clear-cut. She said the 
builder or architect was coming in with material with no one in the room objecting to the 
project. She said that everything was well thought out and well planned, neighbors were 
talked to, Town was spoken to, P&Z approved and it seemed that it was clear. She said 
that she doesn’t have clarity on this project and that she wants to. She said that she has 
read the packets two or three times and that she was hopeful coming in. She told Pat 
that she hears language like none of these are final, I probably need to do this, I 
probably need to do that, I can fine tune this, there are so many options. She said that 
she doesn’t understand how if this were a Planning & Zoning presentation, which is the 
way she is approaching this, she can’t approve this with so many “I could’s” with a room 
full of people that are asking for specifics. She said that just asking for specifics of 
height in going back to mass and scale, not being a builder, but as a citizen of 
Carbondale and walking the neighborhood. She said that the structure just sticks out, 
it’s towering over your neighbors. She said and yes the modulars might not be there in 
two or five years but they are there now. She said that the building has to fit into your 
future vision and the environmental impact and everything you bring to the table with 
such big heart and have it not be as negatively impactful to the neighbors and the 
neighborhood with the mass and scale. She said that she thought that you might hire an 
architect or come in with something different than what’s on the wall. She said that she 
looks at Option D and E as a conversation but it still looks huge, towering over your 
neighbors, which is a deal breaker for her, not just the impact of the homes but the 
people that live in the homes.  
 
Nicholas asked if there was a new site plan with a landscape plan.  
 
Jeff said no and that there was talk about moving it back twenty feet maybe.  
 
Pat said that he didn’t move it back on that plan because he didn’t know what design to 
move back. 
 
Jeff said that you are trying to sell this to us, talking about the crisp presentations and if 
you had done some more neighborhood studies it would have been really helpful to 
understand. He said that this is the neighborhood study that we see before us and it’s 
pretty significant.  
 
Jade said going back to language, a lot of the probably’s or I can or I can finetune. She 
said that this has been going on for years and there has been plenty of time to finetune 
something that could work for everybody. She said another comment, moving the 
building mass once that it is approved, doesn’t make any sense to her. She said that 
she ready somewhere, that I could move it back. She said that there are so many 
should and coulds, it’s hard to understand what we are trying to approve.  
 
Nicholas said that with each of these options show us where they would go on the site, 
so we could see what is your intention, if you are adding. He said when you pick out that 
wall are you moving it closer or further, that ambiguous language combined with those 
variations, it’s just not clear how it fits or how it moves.  
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Jade said or how it affects neighbors, like how does this impact adjacent neighbors and 
lowering windows so you are not peering into your neighbor’s house. They affect where 
the house is on the property and how far setback it is and which one is it, it’s just not 
crisp.  
 
Pat said that the windows on the sides are elevated above view planes so you are not 
normally looking down on them if you look on the east and west exposures.  
 
Jeff said that he thinks that the intent was that you would could through this with Staff 
and get further along with Staff as well as get more feedback from them. He said or 
even show it to your neighbors, which is often done, to help push it along so by the time 
you brought to us, it’s great to go into a meeting with everybody happy. He said that 
doesn’t always happen, you have to work really hard to make that happen. He said that 
is what we were hoping for when we said go to Staff and it was going to be two weeks 
from the previous meeting on the 10th so it was going to be on the 24th, you were going 
to present stuff to Staff to get feedback, make some changes and re-present it. He said 
that would have been a chance to do some of these things to crisp things up and bring 
something to us, like this is it and we could just go oh great. He said that in the minutes 
you’ll see it says we really want to approve this project but we aren’t going to just 
approve any project. He said that he sensing a lot of unease with where we are with this 
right now from the Board. He said that the issues with reducing mass and scale, it just 
wasn’t reduced, you have added things to it. He said that you have added square 
footage and mass, the scale is even bigger. He said that it’s hard for you to come back 
to us when you haven’t really addressed what we asked you to do. He said that long 
roof line has not been broken up, those are the things that we requested. He said that 
it’s disappointing to me.  
 
Jeff said to April that he would like to hear your voice again because you have… 
 
April said that, after hearing Jade tonight, it doesn’t sound like or look like we do have a 
specific thing that we would be approving. She said that we can’t approve just an 
ambiguous idea of a structure, we would have to have all the specifics on it to approve 
it. She said that she does agree with that. She said that she feels like what he brought 
originally that got approved were in the parameters of approval but now it’s been 
muddied a little bit, that we have these five different ideas and nothing is specific on the 
lot. She said that she doesn’t see how we can approve something that isn’t a very 
specific idea and structure.  
 
Nicholas told Mr. Kiernan that he would encourage, having worked with folks like you 
across the country, it’s hard to deal with a small town character. He said it’s not an easy 
challenge, when you bring a new home with so many years of patina on a community to 
fit in with and to make that work in a way that is copacetic with neighbors as well as the 
government body. He said that he would encourage you to zoom out of your site and 
draw a simple line maybe across the block, to other façades. He said that there is an 
idea of where a home fits in, a good neighbor design, how that feels. He said that you 
think about light, or reducing sunlight for your neighbor. He said some simple site 
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studies, to me that is what a good neighbor does, thinks about its structure allows 
setting or rising sun to be shared, allows warmth from the sun to be given to a neighbor. 
He said and allows neighbors houses to be appreciated both internally and externally. 
He said a little more macro for our little community, for such a beautiful little street. He 
said right now it seems like a piece of sculpture rather than a homecoming into a 
community.  
 
Jeff said that we are sort of at a point to ask you questions again, Pat, we can vote to 
approve or deny or continue. He said that we talked quite a bit at the last meeting, will 
you go back, is that something you want to do go back and redesign, taking these 
things into consideration, you said yes that you wanted to that. He said that he wants to 
ask you that question again, if you are hearing what is being said by the Board, we have 
seen your presentation, your multiple presentations, what you have on the board now, 
we’ve heard the neighbors, we’ve heard Staff. He said so we are taking all that into 
consideration. We are the Board of Adjustment, so we are the ones based on our 
experience and collective memories, are looking at it, does it fit. He said that I’m not 
feeling a big, yes it fits. He asked Pat how he was feeling, what would you see as a next 
step.  
 
Pat said that these are all conceptuals so they are very loose in a way and the point 
was to see, without specific guidelines or design to, it’s a little bit like am I getting 
warmer. He said that the big issue here is had this been reviewed properly in the winter 
of 2016, we could have saved all of this.  
 
Jeff said that we can’t go back and you can’t keep bringing that up because we are here 
now and how do we move forward? 
 
Pat said how do we move forward from here, he said that he shouldn’t be required to 
prepare the full burden and we talked about the costs and so on. He said that what it 
sounds like is that you want less mass, this house on 417 if I wanted to modify that 
design so it was appropriate to my lot could I build that.  
 
Jeff said that we would have to see it, we can’t answer that question.  
 
Pat asked if that was consistent with the code as people here imagine it.  
 
Jeff said that it’s too theoretical, I think, for us.  
 
Pat said that he designed the house to code as it was decipherable and it seemed that it 
met all the codes. He said then there is the claim, oh we didn’t review it, so maybe we 
need to go back with Planning and Building and say ok what specifically will allow me to 
design a house that can get built there. He said that if he had built this two blocks away 
I would probably have been fine, within the OTR district. He said that it’s not two blocks 
away and that it’s here so that’s tricky because if you look at what has been approve 
elsewhere this could have fit in.  
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Jeff said that if you look at these models here, which one, none of the buildings are the 
same and one of them is a lot bigger.  
 
Pat said let’s turn it sideways if we could. Pat turned the model 3D model displayed.  
 
Janet said we are going to have to be careful with time. 
 
Tarn said as far as she is concerned that this is a question that the Board has asked Mr. 
Kiernan. She said that if it move into arguments that’s different but if it’s just response to 
the Board, let’s proceed. 
 
Pat said if you look at it from this angle, the 710 Euclid house there is pretty substantial, 
it’s lower but it rambles out. He said that there are different design goals there, my 
project is very focused on net zero energy and dressing that up as best as possible. He 
said that this house here is very aesthetically appealing and it has a different set of 
priorities.  
 
Jeff asked if anyone on the Board had anything to offer Pat to help him, if you are 
considering doing some redesign work. 
 
April told Pat that he needed to bring back specifics, this is the design, this is where it is 
going to sit on the lot, this the height, all the ideas and dimensions of where and what. 
She said that she doesn’t feel that we can approve something that’s vague because 
who knows where it would be built on the lot. She said that needs to be addressed 
before it’s even thought to be approved.  
 
Ann said if you are saying the Board does this, why it doesn’t go back? 
 
April said that’s an option that was brought up was it to just go back to Janet and if 
that’s an option she thinks that’s a good option. She said that we are the ones to give 
the advice on that. 
 
Jeff said that Janet is not a designer either, she’ll administer the code and give advice. 
He said that she has a pretty good feel for that code and a sense of what we want to 
see. He said that we tried last time and apparently we weren’t successful in my opinion.  
He said that he wasn’t at the meeting you had with Janet but I’m sure she made some 
comments. 
 
Pat said that it was email. 
 
Jeff said sometimes it’s nice in person too with tracing paper and pencils. 
 
Pat said that he’s willing to go back if he wants to build something there, it needs to 
survive the approval process. He said that he gets a sense of what you are talking 
about but essentially what you are saying is smaller masses broken up, pulled back 
from the street, which is a little different angle than he understood last time. He said that 
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is why he clarified on the separate sheets because that was his understanding. He said 
that you basically want a different building. 
 
Jeff said it seems like it. 
 
Janet said that she is a little confused on the process and maybe we should go through 
your options and what you are thinking.  
 
Jeff said what we are talking about is continuing the public hearing at this point. 
 
Janet said that she can’t design a building and that she’s not an architect.  
 
Jeff said that’s what I said, no one expects you to. 
 
Jade told Pat that she heard him say last time that you hired an architect two years ago, 
are you open to hiring a professional to speed up and that she knows that they are 
expensive. She said that this is expensive for you and everybody, this is time, and time 
is money. She said does this interest you? 
 
Pat said that he is open to that and I also wanted to design and build my own house. 
 
Nicholas said maybe it’s not an architect but a planner, someone that can help 
synthesize your vision, your needs, your beliefs for this project into the community. She 
said someone locally that could walk you through.  
 
Jeff said and follow what is in the UDC. 
 
Pat said one thing he would like, he said that there’s been all this talk of the boarding 
house. He said that he would like to do a shared house like the one at 417 Sopris. He 
asked it the neighbors would agree to a shared house if he can soften it so that it fits in. 
 
Jeff said it’s meeting the occupancy standards and that’s what we decided last time. He 
said that the reason we have the plans up here that were submitted, we can only 
respond to what you are going to build under this permit, which is I think the first floor 
and you weren’t going to finish the second floor. He said so we don’t even know what 
was going to be up there so what we suggested was making it feel more like a single 
family residence. He said that you will apply for another permit to finish it or you are 
going to include that in this permit and then we can respond to that. He said again it’s 
the vagaries of “well I think I could do these rooms up here but I’m going to have an 
open plan so I can have an open plan so I can change the walls any way I want.” He 
said what do we do with that, until John Plano gets a permit to review then we don’t 
know what you are really proposing. He said that makes it hard to answer that question. 
 
Pat said that he sketched those out because he wanted to be clear about my intentions 
and that kind of blew up in a way with the boarding house stuff.  
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John said that it is built right to the front yard setback and then it has taken every 
exception that it can for the front porch. He said that when he looks at mass and scale 
and I stand on that sidewalk and I look at what it’s going to look like when you are 
standing in front of that on the sidewalk. He said that it’s hard to envision when you 
looking at a little model and some pictures. He said that he can envision it because he 
sees projects every day. He said that his phone rings with about every fourth permit that 
he issues, that ridge is too tall, there’s something going on. He said that he goes out 
and remeasures to verify it. He said that is pretty key as to how close it is to the front 
and how tall it is. He said that is his perception, from mass and scale, it would be 
stepped back and then step back the second floor, which would be a huge step with the 
mass and scale. He said but of course that is a redesign.  
 
Jeff said that it is moving it back and that he has already talked about moving it back up 
to twenty feet, which would address that issue. 
 
Pat said that the language in the code with the exception was to encourage people to 
build them closer to the street but apparently that’s not desired here.  
 
John said that when he goes out and looks and I’ve been on the street hundreds of 
times it would look very large from where you are standing on the street.  
 
Jeff said that imagine if what were at the street was a porch and then a one story and 
then back further was the two story, that would break up that scale. He said that would 
still have the feeling of a community feel of a front porch but then you have to overlay 
that with what’s the neighborhood design pattern. He said clearly this sticks out further 
than the other houses.  
 
Jade said that’s what’s really key, that’s what stuck out for her, three of the four 
neighbors that she asked about are twelve foot roof lines or approximately and you are 
close to two and a half times. She said if two of the three neighbors have a permit and 
they are going to build a second story, it’s gotta happen like stair steppy or something, 
you can’t just put a thirty foot house in the middle. She said energetically it doesn’t work 
and that she doesn’t know about the codes but it’s not the neighborly thing to do. She 
said maybe you could talk your neighbors into building a second story and over the next 
five years everyone can get up to thirty feet, because that’s what you could do here. 
She said maybe that’s the direction it’s going, right, we are going up and we aren’t going 
out.  
 
Pat said that if the Town is encouraging density. 
 
Jade said that your vision is a little ahead of what’s going to happen. She said that it 
goes back to the neighbors, right now you have three of your four neighbors at twelve 
feet, and it just doesn’t work.  
 
Pat said maybe he needs to wait until they scrape those off and see what goes in.  
 
Jade said maybe that’s someone’s home that you are taking about. 
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Pat said that it’s hard to design to something like that.  
 
Jade said or sell that land and build not in Old Town, somewhere you can put a thirty 
some foot and you’re not going to have objections. She said that it’s all a choice. 
 
Jeff said that he brought a project before P&Z once and he made the mistake of building 
out the whole neighborhood of what it would look like and some of you here freaked out. 
He said that project got shot down, same thing I was being too honest. He said that we 
can’t give specific direction and we can’t design it and there’s a lot of stuff in the code. 
He said maybe that idea of hiring a planner to help you interpret the code maybe that 
would be good. He asked are you willing to do that, should we continue it? 
 
Pat said that he would like if you continue it, that I need a little more time.  
 
Jeff said we don’t just want to shut you down but if you are willing to go and keep 
working on it. He asked Janet or Tarn does that seem like an appropriate… 
 
Janet said that she is trying to make sure we set expectations. 
 
Jade asked if we could deny the permit and just have it start over, are we the 
appropriate, we are not designers.  
 
Jeff said that the question is should we deny it and just have you start over, so that’s 
one thing. He said and then you don’t get this public input, is the danger in doing that. 
He said now you are in a public process where you have that and the Board that is 
going to yeah or nany on the design. He said that you could withdraw this and just say 
I’m going to start over also and then you will work with Staff and then who knows what 
might happen. He said so that would be another option.  
 
John said that, we as Staff deny his design, we are back here, just to let you know.  
 
Pat said given that the failure to review this at an early point in the process he would like 
it if the Town would be graceful in giving him a better way out rather than just revoking 
his permit, forfeiting all my fees. He said that he acted in good faith when he submitted 
that and John and I spent a lot of time together sorting some things out with the zero 
energy walls and so on.  
 
Jeff said that we can’t address that really other than you could appeal to Staff or the 
Board. Board of Adjustment can’t deal with fees right. 
 
Janet said that we are holding all of the building fees. 
 
John said that the only fees that are non-refundable would be the plan review fee. He 
said that the taps as well, that you already tapped the water to get it across the ditch I 
believe. He said I wouldn’t imagine the tap fee would be refundable because it is 
already tapped.  
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Pat said yes and it has gone up in value.  
 
Jeff said that you are making money.  
 
Jeff said does anyone have a specific motion that they want to make now.  
 
Jade said Pat there is a room full of people that aren’t against, this isn’t personal, like 
Nick said the last time, do the right thing. She said that there is a piece of it that you are 
missing. She said that we can sit here and tell you to do these five things, check and 
you are going to get approved. She said that if there is someone you can think of, if it’s 
appropriate or not, if you know a Town planner, find someone on your team that can 
help you solidify your vision and move forward. She said that something is not clicking 
that you are missing.  
 
Pat said that his priorities are some place other, he would love to design a bungalow 
and put it in there.  
 
Jade said that’s extreme, 4000 plus square feet to a 900, there’s something in the 
middle that can work for everybody. 
 
Pat said that he wants to do a shared community house and for that I need about this 
much square footage.  
 
Jeff said that’s not what we are talking about, we are talking about and the point is we 
are a little nervous that you might come back with plan F that isn’t that different.  
 
Nicholas said that A to E wasn’t really the right direction, maybe we need like A prime. 
 
Jeff said that what he is saying is what if he comes back with an F that is not the right 
direction. He said that you need a big shift. Are you getting it? We think we are saying 
the right words.  
 
Pat said that he gets it.  
 
Nicholas said that there is obviously a physical component to this for you as is there is 
for many of us, whose trust funds never showed and we’re still waiting. He said that if 
somehow you can come out of that, you are maximizing your value in the potential for 
that house in a way that equates to a large rectangle. He said that he thinks that it 
speaks to it.  
 
Pat said that it is intended to be a frugal use of resources and energy.  
 
Janet said that it looks like you are thinking of continuing it and she did go through and 
look at dates. She said that if you are thinking of a fairly substantial redesign that she 
would want to make sure that there is enough time. 
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Pat said that he would need two months. 
 
Jeff said that Staff is going to need a month for review time.  
 
Pat said that the two months would be interactive. 
 
Jeff said interact a lot please. 
 
Pat said that it would be fairly reviewed by the end of those two months would be his 
hope. 
 
Nicholas asked if we could put some level of standard on this next process. He said it’s 
one option, it’s dimensioned, there is a landscape plan, a site plan. He said that if there 
is going to be a model, it’s a digital model… 
 
Jeff added with a sketch up of the whole neighborhood so we can really see how it fits 
in. 
 
Nicholas said please sell it to us, please sell it to your friends and neighbors. He said 
that’s what we want you to do, a crisp clean presentation that starts and moves in a 
linear matter, would be fantastic. He said that there are many out there, many 
presentations for these kinds of projects. He said that there is a great methodology that 
can be followed.  
 
Janet said that it would be nice to have a deadline for submission. She said that she 
was taking notes when Nicholas was talking, what your expectations are. She said as 
far as dimension plans, landscape plan, site plan, sketch up of the neighborhood to 
understand the context. She said that if you want to elaborate on that in your motion. 
She said kind of synthesize, which might be a little bit hard, what you are looking for.  
 
Jeff said would it be possible to put the condition on that it had approval of Staff before it 
came to us, rather than your recommended finding be denial. He said that it puts a lot 
on you but then we would know we are getting close. 
 
Janet said that another idea she had, whether it is a good idea or not, is when people 
are coming in and we are doing a project, which we have been doing pretty consistently 
in the last year, is that we ask the applicants to have a neighborhood meeting. She said 
that it sounds like the neighbors have a lot of ideas and they are open to having 
something built, it sounds like they have put a lot of thought on it. She said that he has 
architects on either side.  
 
Jeff said that’s the problem here. 
 
Janet said that it was just a random thought and that she didn’t know if it were a good 
idea or not.  
 
Jeff said is it legal….. 
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Pat asked if we could make an agreement outside the program to meet as neighbors, 
whatever the legal ramifications are, can we do that without having the Town order it.  
 
John said get all of the neighbors in favor of your design. 
 
Jade said that we want everyone behind you high fiving. 
 
Pat asked if the neighbors were willing to have some give and take, instead of a three 
bedroom, two bath ranch.  
 
Mark Mahoney said that nobody ever said that.  
 
Jeff said that the neighbors heads are nodding, so he is hearing yes.  
 
Linda Halloran said that she would request having someone mediate that.  
 
Nicholas said that he was going to recommend the same thing, an outside mediator 
would be fantastic.  
 
Pat asked if the neighbors were ok with a shared housing program.  
 
Jeff said that it has to be an allowed use in the zone district.  
 
Pat said that 417 Sopris is a shared house and that’s OTR.  
 
Jeff said that what you come up with has to be an allowed use in the zone district. He 
said that it has to meet all the requirements of the building code. He said mediated 
neighbor meeting, approval by Staff, kumbaya….. 
 
Nicholas said a complete landscape. 
 
Jeff said that it doesn’t have to be a final landscape plan. 
 
Pat asked how much of a neighborhood model do you want, the medium density across 
the street.  
 
Nicholas said that he would be comfortable with a half block on both sides of the street. 
 
Jeff said across the street, what is the normal mailing, it’s three hundred feet. He said 
that you could work with Staff to hone that, he would suggest.  
 
Janet said that she doesn’t do sketch-up. 
 
Pat said that whole block on both sides of the street. 
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Jeff said the houses across the alley probably, all the adjacent lots and across the 
street.  
 
Pat asked how do we answer the issue of the shared house, it sounds like… 
 
Jeff said does it meet code? We already answered that. 
 
Pat said that it does meet code but if they don’t want it. 
 
Jeff said that it needs to meet code and be legal, if you are doing something illegal then 
you can’t do it.  
 
Pat said that if they don’t want it and it’s legal we’ll be back here again. 
 
Janet said that we are going back to the building permit, really narrowing the focus it 
sounded to her like on the exterior design, not the use because we don’t how the house 
will be used down the road. She said that it has to be a single family and has to meet 
the occupancy standards, that can be co-shared as long as it is in compliance, with no 
more than four unrelated by blood.  
 
Tarn stated that the recommendation from the Board to mediate should be just a 
recommendation to the applicant that it could help. She said prepare the submittals to 
the Town she would recommend the Board not require it given that it will not, if a 
mediator is hired it will cost money and she thinks it should be a recommendation and 
how the applicant wants to handle should be left to his discretion.  
 
Jeff said that we can have requirements and recommendations. 
 
Tarn said that the recommendations have probably been heard if it needs to be 
restated, not necessarily in a formal motion.  
 
Jeff said that he has heard landscape plan to schematic level, detailed drawings 
showing the height, he said these drawings are fine if they are dimensioned and some 
objects of scale so you can tell how tall that is, the neighborhood context, sketch up or 
whatever software. He said that he likes the approval of Staff, can we have that in there, 
we want to see something that shows that it’s going to work. He said that we don’t want 
to get back to the same point in two months.  
 
Janet said, after listening to what you have been saying, you can put it in there but what 
if we never get to that point?  
 
Pat said then he doesn’t get to build.  
 
Janet said, that after listening to you that the expectations are higher, that it’s not just 
doing something on the façade. She asked how do you feel about Staff, it’s not me 
approving but recommending? 
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Jeff said yes exactly. 
 
Mary suggested a limit of Staff time. 
 
Jeff said that we don’t want this to burn anybody out.  
 
Janet said that she doesn’t know how you limit it.  
 
Janet said that what if you require that when the applicant comes in with a proposal that 
it’s something that has been vetted through the neighbors or after the neighborhood 
meeting.  
 
April said that means that they are making the approval, correct? 
 
Jeff said no. 
 
Jade said that it is in Pat’s best interest to run it by some of the neighbors, how he does 
that, he’s an adult. She said find a professional that can help you communicate with 
your neighbors, whoever, we are not going to tell you that it’s a facilitator, a therapist, or 
an architect, or a planner. She said that it just needs to be somebody that can help you 
communicate with the people in your neighborhood.  
 
Nicholas said that we are suggesting the minimum things, again there so many times 
when we sell a project to a community or a client. He said that it is a graphic, a 
perspective, a map that tells a story that wasn’t necessarily required but allows us to get 
inside of your head so we can see what you see, see how you seeing it fit. He said the 
amalgam of the community coming together with you in a way. He said that the things 
that Jeff has listed, those should be the minimum requirements but that there are ways 
above and beyond that could help us see this in space, see it in place and context, 
which would help you greatly.  
 
Pat said that this has become a pretty complex process. 
 
Nicholas said welcome to architecture and planning. 
 
Jeff said three years right, sorry. 
 
Jeff said what about two meetings with Staff, one before and one after the 
neighborhood meeting.  
 
Janet said that it seems fair.  
 
Jeff said that would be a recommendation.  
 
April said to Pat, from her personally her feeling is as sitting on this Board, she can’t 
approve or deny something that isn’t specific. She said that it needs to be more specific 
and that’s her takeaway for him. 
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Pat said that these are conceptuals.  
 
April said that something conceptual isn’t what we can review. 
 
Further discussion ensued regarding the next date certain for the continued public 
hearing for the Board of Adjustment. The date decided was Tuesday December 3, 
2019. 
 
Motion 
 
A motion was made by April to continue the public hearing to December 3, 2019 at 6:30 
to review design options. Nicholas seconded the motion and it was approved 
unanimously. 
 
Motion to Adjourn 
 
A motion was made by Nicholas to adjourn. Jade seconded the motion and the meeting 
was adjourned at 9:05 p.m. 
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TOWN OF CARBONDALE 
511 COLORADO AVENUE 
CARBONDALE, CO  81623 

 
  Board of Adjustment Agenda Memorandum 

 

Meeting Date:  12-3-2019 

 
 
TITLE:     Continued Public Hearing - 728 Euclid – Appeal of an Administrative  

Decision to Issue a Building Permit 
 
SUBMITTING DEPARTMENT:   Planning Department 
 
ATTACHMENTS:    Letter from Pat Kiernan dated November 21, 2019 
   Letter from the Neighbors dated November 21, 2019 

Board of Adjustment Minutes dated June 10, 2019 
Board of Adjustment Minutes dated August 19, 2019 (Draft Minutes 
included in packet for BOA review and approval as separate 
agenda item.) 

 
PUBLIC HEARING PROCESS 
 
This is how Staff recommends the meeting be organized:   
 

1. Call meeting to order (Chair) 
 

2. Seat two Special Alternate members (Chair) 
 

3. Consideration of minutes of August 19, 2019 BOA meeting 
 

4. Chair introduction of meeting procedure 
 

5. Mass swearing in (Chair)  
 

6. Recusals or disclosures (BOA members) 
 

7. Town Staff presents Staff Report  
 

8. Any presentation from Applicant (Pat Kiernan) (20 minutes) 
 

9. Any presentation from Appellants (Neighbors) (20 minutes) 
 

10. Make a motion to re-open Public Hearing to accept public comment (Chair may 
put time limit on each comment).   
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11. BOA motion to close public hearing.   

 
12. BOA discussions and deliberation. 

 
13. BOA motion to (1) direct Staff to draft findings to grant the appeal and reverse 

the Building Official’s decision to issue the building permit or (2) direct Staff to 
draft findings to deny the appeal and uphold the issuance of a building permit 
with or without conditions of approval or (3) continue the public hearing if the 
BOA is not ready to move toward approval or denial without more deliberations 
and/or factual input.         

 
As noted, these are recommendations from Town Staff.  Ultimately, the Chair 
determines how the meeting will be handled.  Staff recommends that the procedure be 
established by the Chair at the beginning of the public hearing.   
 
BACKGROUND 
 
This is a continued public hearing to consider an appeal of an administrative decision to 
issue a building permit.  The Board of Adjustment (BOA) held the initial public hearings 
on June 10, 2019 and August 19, 2019.  At the August 19, 2019 meeting, the BOA 
continued the hearing until December 3, 2019.   
 
Under the UDC, this is a de novo, quasi-judicial public hearing.  The BOA may consider 
materials submitted in the packet, written materials submitted in advance of or at the 
public hearing, and comments made at the meeting.  The BOA should be reviewing the 
appeal to determine whether Staff erred in issuing the building permit and ultimately 
must decide whether to uphold issuance of the permit or overturn the Building Official’s 
decision to issue the building permit.  In doing so, the BOA should determine whether 
the proposed structure complies with the UDC, including the OTR zone district.   
 
Here are summaries of the past two public hearings:   
 
June 10, 2019 Meeting Summary 
 
At the meeting, Staff provided background to the BOA.  The BOA then accepted 
comments from Pat Kiernan (Applicant), the appellants (neighbors), and opened the 
public hearing to accept public comments.  At the end of the public comments, the BOA 
made a motion to close the public comment portion of the public hearing.   
 
After discussions, the BOA continued the hearing until August 19, 2019 for the purpose 
of allowing the Applicant time to revise the design in accordance with direction from the 
BOA in order for the structure to be consistent with the requirements of the OTR zone 
district.   
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The BOA directed the Applicant to consider the following design features in re-designing 
the structure:   
 
 Mass and scale (i.e., smaller components rather than one large mass). 
 Using various methods to break up the building, including façade modulations. 
 Avoiding long expanses of walls. 
 Setbacks for upper floors. 
 Varied rooflines. 
 Changes in building material. 
 Breaking up the façade with architectural features such as dormers, porches, 

gables and windows.   
 
The BOA requested conceptual drawings which reflect design elements which would 
address mass and scale and the “boxiness” of the building.   
 
The BOA also suggested adding additional parking above and beyond what is required 
under the UDC to accommodate the potential for future renters.   
 
The BOA determined that the possible future use of the structure for multi-family 
occupancy was not grounds to deny a building permit application, as the structure could 
function as a single-family residence.   
 
The Applicant offered to submit re-designs two weeks after the June 10, 2019 meeting.  
Staff indicated that submitting the redesigns by July 1, 2019 would be adequate time for 
Staff review.   
 
The BOA then continued the June 10, 2019 public hearing to August 19, 2019.   
 
This is what transpired after the June 10, 2019 meeting:   
 
The Applicant submitted several re-design options on July 1, 2019.  The re-design 
options were conceptual with the details not completely resolved.  On July 9, 2019, after 
reviewing the re-design options pursuant to the design features methods discussed by 
the BOA (and listed above), Town Staff provided the Applicant with feedback on the re-
design options and requested additional information.  Town Staff expressed concerns 
about the overall scale of the building shown in the re-design options.  Town Staff 
requested the following additional information:   
 
 Building elevations for all four re-design options. 
 Site Plan and setbacks. 
 List of materials. 
 Building height dimensions. 
 Floor plans. 

 
Town Staff requested that this information be submitted by July 23, 2019 in order to 
continue review.  The Applicant responded that he would be out of town from July 16th 
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to July 23rd and asked that the deadline be July 30, 2019.  Staff agreed.  On July 30, 
2019, the Applicant requested that the deadline be extended to August 2, 2019.   
 
Staff allowed the Applicant the additional time, but reminded the Applicant that Staff 
needed time to review the designs, offer the neighbors a meaningful opportunity to do 
the same, and prepare the Staff report.  Staff requested that the material be submitted 
by 3:00 p.m. on Friday, August 2, 2019 so that it could be disseminated to the 
Neighbors and placed on the Town’s website prior to the weekend.   
 
On August 2, 2019, the Applicant submitted some additional information.  The material 
did not include building height dimensions, building elevations on all four sides, floor 
plans, or type of materials.  The material submitted on August 2, 2019 was the material 
reviewed by Staff and included in the August 19, 2019 BOA packet.   
 
August 19, 2019 Meeting Summary 
 
At the meeting, Staff provided a Staff report to the BOA which included an analysis of 
how the five new designs submitted by Applicant addressed or didn’t address the 
following design features requested by the BOA at the June 10, 2019 meeting:   
 
 Mass and scale (i.e., smaller components rather than one large mass). 
 Using various methods to break up the building, including façade modulations. 
 Avoiding long expanses of walls. 
 Setbacks for upper floors. 
 Varied rooflines. 
 Changes in building material. 
 Breaking up the façade with architectural features such as dormers, porches, 

gables and windows.   
 
The BOA then accepted comments from Pat Kiernan (Applicant), the appellants 
(Neighbors), and opened the public hearing to accept public comments.  At the end of 
the public comments, the BOA made a motion to close the public comment portion of 
the public hearing.   
 
The BOA did not feel that the design elements had been adequately addressed and 
indicated that the proposed structure in all the designs remained larger in scale than 
other houses on the block and incompatible with the residential character of the 
neighborhood.    
 
The BOA decided to provide the Applicant another opportunity and laid out the following 
process, submittal requirements and deadline:   
 

1. Meet with Staff before and after redesign to bring design into compliance with 
OTR zone district and to get to Staff recommendation for approval. 

 
2. Neighborhood meeting (optional). 
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3. Submit new building design and site plan drawings which are precise, detailed, 

dimensioned and to scale.   
 

4. New design should reduce mass and scale of the structure to become a home 
which fits into the neighborhood and complies with the OTR zone district.   

 
5. A landscape plan drawn to schematic level.   

 
6. Modeling which shows the new design and its context in the neighborhood (i.e. 

showing houses across the alley, lots on the south side of the block, and lots on 
the north side of the block).   

 
7. Deadline to provide material:  October 19, 2019 (At the meeting, the BOA asked 

how much time the Applicant would need to prepare the material.  The Applicant 
replied that he would need two months.  The BOA then agreed it would take Staff 
a month to review the material.) 
 

This is what transpired after the August 19, 2019 meeting:   
 
Staff anticipated the Applicant would contact the Town to set up the meetings to begin 
the process set out by the BOA.  There was no such request by the Applicant and no 
meetings were held.  Staff anticipated that new material would be submitted by October 
19, 2019.  No material was submitted by that date.   
 
On October 31, 2019, Staff emailed the Applicant noting that the re-designs were not 
submitted and advising the Applicant that the BOA meeting remained scheduled for 
December 3, 2019.  The Applicant responded on November 7, 2019 that he would like 
to submit materials on November 21st or November 22nd.  Staff responded that material 
submitted on November 21, 2019 would be included in the BOA packet, but that Staff 
may not have time to write a Staff report regarding the new material.   
 
The Neighbors submitted the attached letter on November 21, 2019.  The letter was 
written in anticipation of the Applicant submitting re-designs on November 21, 2019.  No 
re-designs were submitted.  Instead, the Applicant submitted the attached letter.   
 
Past Reviews of Other Projects in the OTR Zone District 
 
Town Staff have required compliance with the OTR zone district purpose statement with 
previous development proposals. Below are summaries of those proposals and how 
they were reviewed so they were in compliance with the OTR zone district, including the 
purpose statement of the OTR zone district:   
 
In January of 2019, a proposed single-family home with an ADU to be located at 296 S. 
Third Street went to the Planning Commission.  There was a Staff recommendation for 
denial due to non-compliance with the OTR zone district and Comprehensive Plan due 
to the mass and scale of that project. Staff had noted in the report that the proposal was 
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inconsistent with the purpose section of the OTR zone district as the mass and scale of 
the proposed structure should be reduced to better integrate into the neighborhood.   
The structure was re-designed to bring it into compliance with the purpose statement of 
the OTR zone district.  This was accomplished by stepping back the rear portion of the 
building, reducing the size of the footprint and size of the building, and changing up the 
building materials.   The application was thereafter approved.   
 
In May of 2019, Staff reviewed a proposal for a single-family home with an ADU to be 
located at 417 Sopris Avenue.  Staff worked with the applicant to ensure compliance 
with the purpose statement of the OTR zone district.  The new home was designed to 
keep in context of the neighborhood by setting the structure back 35 ft., utilizing 
“stepping” of walls and roofs, and the front door was located on a stepped back porch.  
The building is comprised of smaller building components rather than one large boxy 
structure.  There is variation to each side of the structure as well as sunshades over the 
windows.  The ADU was contained within the garage.  The application was approved.   
 
On April 26, 2018, the Planning Commission reviewed a proposal to construct an ADU 
on a small non-conforming lot for property located at 379 Euclid Avenue.  The existing 
single-family home was built in approximately 1887; however, the front of the home 
facing 3rd Street was extensively modified in the late 1980s.  The applicant wished to 
construct an ADU in the existing garage on Euclid Avenue.  There were numerous 
variances from the Town code included in the application which created concern on 
Staff’s part.  Staff recommended included a condition of approval that the applicant 
restore the historic elements of the building by reconstructing the original entrance on 
the west façade. This helped to re-establish the look of the historic street frontage and 
character on this portion of 4th Street, reduced the impact of the variances and brought 
the development into compliance with the OTR zone district. The application was 
approved.   
 
In September of 2018, an ADU was proposed at 275 South 4th Street in the OTR zone 
district.  As proposed, there was a set of stairs to access the ADU facing the street side.  
During the approval process, it was required that the stairs were relocated to the side of 
the structure between the main house and garage to bring it into compliance with the 
purpose section of the Old Town Residential District as it improved the appearance of 
the façade from the street.  There were also some changes to the windows and the front 
façade of the structure.  The application was approved.   
 
During the building permit process, when the Building Official is meeting with applicants 
on new construction in the OTR zone district, the applicant is required to submit a 
description of how the proposed development complies with the OTR purpose 
statement.   For example, building plans were submitted on May 4, 2017 for an 
accessory building to be located at 778 Sopris Avenue, which is within the OTR zone 
district.  The building permit was denied by Staff as it was not in compliance with the 
OTR zone district due to the size and appearance of the structure as a large metal shed 
with a gambrel roof and no windows, or architectural features with the exception of a 
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door.  During the re-design process, on July 28, 2017, the Building Official requested a 
statement from the applicant as to how the re-designed building complied with the 
purpose statement in the OTR zone district.  The applicant responded in an e-mail that 
the “building will be made to look like a classic horse & carriage barn.  This style of 
building is still prevalent in many local ranches and is in keeping with the character & 
nature of old town Carbondale’s history.”  The size of the building was reduced, the 
building height was lowered, the materials were changed from panel to lap siding, 
windows were added, and the roofline was changed to create an eave and include a 
dormer.  The applicant submitted the re-design and it was approved.    
 
The OTR zone district is the most restrictive zone district in the UDC as the residential 
neighborhoods have unique scenic and historic nature.  The OTR zone district purpose 
statement was written to try to preserve that character.   
 
2016 Unified Development Code (UDC) 
 
This building permit for 728 Euclid Avenue was reviewed under the UDC adopted in 
2016.  This code is available on the Town’s website at the following link: 
 
https://www.carbondalegov.org/UDC%20with%20Appendix%20May%2017,%202016.pdf 
 
(Right-click then hit open hyperlink) 
 
Be sure not to utilize the redlined UDC on the Town’s website.  That document includes 
amendments adopted in March 2019 which are not applicable to this building permit 
application.   
 
Comprehensive Plan 
 
The Comprehensive Plan is available on the Town’s website at the following link:   
 
https://www.carbondalegov.org/departments/planning/comprehensive_plan.php 
 
(Right-click then hit open hyperlink) 
 
June 10, 2019 BOA Packet 
 
Here is the link to the June 10, 2019 BOA packet:   
 
https://www.carbondalegov.org/BOA%20Packet%206-10-2019.pdf 
 
(Right-click then hit open hyperlink) 
 
August 19, 2019 BOA Packet  
 
Here is the link to the August 19, 2019 BOA packet: 
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https://www.carbondalegov.org/BOA%20PACKET%208-19-2019.pdf 
 
 (Right-click and then open hyperlink) 
 
SUMMARY 
 
The purpose section of the OTR zone district is:   
 
 “The purpose of the Old Town Residential district is to allow residential uses and 
densities that are consistent with the historic character of Old Town Carbondale.  This 
area has unique scenic, historic, natural, and design features that should be 
preserved and integrated into new development.  Special emphasis shall be 
placed on the quality and character of the built environment in this district, and 
the unique lot and home sizes characteristic of the original Townsite.  The OTR 
district should emphasize pedestrians more than cars.  Single-family dwelling units 
continue to be the predominant development type in this district.”  (Emphasis added.)   
 
In addition, the development is required to comply with the general standards for all 
residential development as set forth UDC Section 5.6. The purpose statement in 
Section 5.6. is set out as follows:   
 
5.6.1.  Purpose 
 
The standards of this section are intended to promote high-quality residential 
development and construction; protect property values; encourage visual variety and 
architectural compatibility; and promote the unique character of Carbondale’s 
neighborhoods. Specifically, the standards: 
  

1. Promote new residential developments that are distinctive, have character, 
and relate and connect to established neighborhoods; (Emphasis added.) 

 
2. Provide variety and visual interest in the exterior design of residential buildings; 

 
3. Enhance the residential streetscape and diminish the prominence of garages and 

parking areas;  
 

4. Enhance public safety by preventing garages from obscuring main entrances or 
blocking views of the street from inside residences; and  

 
5. Improve the compatibility of infill projects, particularly attached and multi-family 

residential development, with the residential character of surrounding 
neighborhoods.  

 
In addition, development must comply with the supplemental standards specific to the 
OTR zone district as outlined in UDC Section 5.6.6.  A summary of these is as follows:   
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1. One street tree shall be planted for each 25 feet of lot width.   
 

2. A five-foot planting strip is required. 
 

3. Street tree(s) to be located between the edge of the paved street and property 
line.  If that is not possible, the tree(s) must be planted as close to the front 
property line as possible. 

 
4. The roofline of a structure adjacent to an alley shall step down in scale as 

the structure approaches the alley.  (Emphasis added.) 
 

5. A vertical wall of the principal structure that is both parallel to and within five feet 
of a side yard setback shall not exceed 20 feet in height (see Figure 5.6.6-A).   
(Verbatim) 

 
6. The façade of a dwelling facing the street shall be broken up with dormers, 

porches, offset gables, or other features such that the façade does not 
present an unbroken face to the street.  (Verbatim.  Emphasis added.) 

 
BOARD OF ADJUSTMENT ACTION 
 
Section 2.7.2.C.3. states that the BOA shall consider the following in determining 
whether to affirm, reverse, or amend a decision: 
 

1. The facts involved in the application or request, as presented by the appellant 
and the Director, the requirements and intent of the applicable provisions of the 
Code, and the written decision being appealed;  

 
2. Evidence of the manner in which the provision has been interpreted in the past; 

 
3. The position or negative impact of the requested development on the 

achievement of the Town’s stated goals and strategies; and 
 

4. The impact on the Town’s ability to implement its Comprehensive Plan.   
 

5. In granting a decision on an appeal of an administrative officer, the BOA may 
reverse the officer in whole or in part or may modify the order, requirement, 
decision or determination appealed from.  The BOA may require reasonable 
safeguards or conditions to be imposed.   

 
Any appeal from the BOA would be to the courts if such appeal is made in accordance 
with C.R.C.P. 106aIV.   
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FISCAL ANAYLSIS 
 
There are financial implications for the Town as this application has and continues to 
require significant Staff time and attorney costs.     
 
RECOMMENDATION  
 
The BOA should make a determination as to whether the Administrative Decision to 
issue the Building Permit was correct or incorrect, utilizing the findings in Section 
2.7.2.C.3.  
 
Staff would recommend that the BOA discuss the design features previously listed by 
the BOA in assessing compliance with the OTR zone district.   
 
 Mass and scale (i.e., smaller components rather than one large mass). 
 Using various methods to break up the building, including façade modulations. 
 Avoiding long expanses of walls. 
 Setbacks for upper floors. 
 Varied rooflines. 
 Changes in building material. 
 Breaking up the façade with architectural features such as dormers, porches, 

gables and windows.   
 
As noted in this section, after reviewing the facts involved in the application, the 
requirements and intent of the applicable provisions of the Code, and the written 
decision being appealed, and after reviewing evidence of the manner in which the 
provision has been interpreted in the past, how does the BOA find on the following:     
 

1. The positive or negative impact of the requested development on the 
achievement of the Town’s stated goals and strategies; and 

 
2. The impact on the Town’s ability to implement its Comprehensive Plan.   

 
After discussions and deliberation, the BOA should consider the following:   
 
BOA motion to (1) direct Staff to draft findings to grant the appeal and reverse the 
Building Official’s decision to issue the building permit or (2) direct Staff to draft findings 
to deny the appeal and uphold the issuance of a building permit with or without 
conditions of approval or (3) continue the public hearing if the BOA is not ready to move 
toward approval or denial without more deliberations, factual input, or additional 
information or further submittals from the Applicant.   
 
Prepared by:  Janet Buck, Planning Director 
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Dear Members of the Board of Adjustment,      November 21, 2019 

 

Thank you for your efforts on behalf of the Town. Forgive me for diverging from the pathway 

you outlined at the August 19, 2019 meeting. Please allow me to explain why I found it 

necessary to do so. 

On August 27, after reviewing my notes and the audio recording from the August 19 meeting, I 

submitted to the Town a proposed list of the BOA requirements. I wanted to make sure I 

understood your requests. 

BOA Requirements 

1) Approval recommended by Staff 

2) Qualitative review to the OTR Purpose Statement of the UDC 

3) Three meetings, minimum 

     - Meeting with Staff before Neighbor meeting 

     - Meeting with Neighbors (recommend professional mediator or facilitator) 

     - Meeting with Staff after Neighbor meeting 

4) Limit Staff time 

5) Neighborhood Context Model or Drawing that includes complete block on both sides of the 

street and across the alley - show proposed house in context 

6) Applicant's proposal to be vetted through Neighbor review  

7) Detail Drawings with heights, dimensions, objects to provide scale 

8) Site Plan with house location and Schematic Landscape design 

9) House pulled back from the street to better line up with neighboring houses 

10) Reduce mass and scale 

11) Reduce height to improve compatibility with 12-foot tall houses on three sides 

12) Structure broken into several smaller masses with step-back rather than one large mass 

13) Use and Occupancy in compliance with the UDC 
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14) Redesign as required to comply with the above 

15) Crisp, precise presentation of one specific design - sell the project, tell a story, show how it 

fits in  

16) Review to the Design Review Methods introduced at June 10th Meeting 

 Façade modulations – avoid long expanse of walls 

 Setbacks for upper floors 

 Vary rooflines 

 Changes in building materials 

 Break up façade with architectural features such as dormers, porches, gables and 

windows 

That same day, Tarn Udall replied: “In discussing with Town staff, your list is a good summary of 

the BOA’s direction.” 

On September 4, in answer to my questions about the BOA’s source of authority for this list of 

requirements, Tarn Udall explained: “As the Town has previously stated at the BOA hearings, 

the OTR zone district purpose section does not include dimensional standards, but the BOA will 

be reviewing your submittal under the more qualitative standards that set forth the intent of 

the OTR zone district. As you will recall from the August meeting, the qualitative aspects of the 

purpose section drove many of the BOA’s requirements.” 

That purpose section is:  

UDC Section 3.2.3.A, OTR Purpose Section: “The purpose of the Old Town Residential 

district is to allow residential uses and densities that are consistent with the historic 

character of Old Town Carbondale. This area has unique scenic, historic, natural, and 

design features that should be preserved and integrated into new development. Special 

emphasis shall be placed on the quality and character of the built environment in this 

district, and the unique lot and home sizes characteristic of the original Townsite. The 

OTR district should emphasize pedestrians more than cars. Single-family dwelling units 

continue to be the predominant development type in this district.” 

So the BOA’s interpretation of this short paragraph developed into a lengthy list of 

requirements. 
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On September 10, I emailed the Town: 

I have reconsidered: the BOA requirements discussed at the August 19 meeting (listed in 

my email of August 27); the Town's claim that my permit application was not reviewed 

to the OTR purpose statement or the qualitative standards of the UDC; the Town's 

unwillingness to take appropriate responsibility for those claimed omissions; the Town's 

position on the so-called "qualitative standards" of the OTR purpose statement; the 

potential for the neighbors to unduly influence the process; and the proposed schedule. 

Given the above context, unless the Town is able to demonstrate a willingness to 

comply strictly with its codes (and require the BOA to do the same), I believe attempting 

to meet the vague requirements put forth by the BOA will be an enormous waste of 

time, effort and expense. There is no clear, consistent, predictable or understandable 

path to compliance with the UDC as it is being interpreted in this matter by the Town 

and the BOA. 

Meanwhile, my focus has shifted to options that are more likely to prove fruitful, such 

as legal remedies through the District Court. 

After reviewing the BOA requirements, it became clear that I would be redesigning to a vague, 

non-existent set of standards, and the opinions of the neighbors – a task that would almost 

certainly be unsuccessful. 

So, I am asking the members of the BOA to take a closer look at the way they have approached 

this matter.  My hope is to try to make clear the nature of your role as a BOA member and to 

convey the legal significance of the Town codes.  

A Board of Adjustment hearing is a quasi-judicial proceeding. The members of the BOA are 

acting as judges. As such, you should make decisions judiciously and only when obviously 

related to meeting the standards and review criteria. An appeal of your decision would be 

before a District Court judge. So, in essence, you are one tier removed from acting as a District 

Court judge. 

The UDC is legislation passed by the Town to establish and articulate zoning and development 

laws. In your role as judges, you are required to comply strictly with the Town codes, as written. 

(For those of you with P&Z experience, the P&Z has far more discretion than the BOA.) 

Whatever you imagine your duty to be – to the Town, to the neighbors, and to me – your 

authority is limited and your discretion is guided by state and local laws, which include the 

Town codes. 
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Municipalities are granted powers by the state pursuant to C.R.S. Title 31. The Town therefore 

has broad authority to regulate matters of local concern, such as building and zoning. The Town 

has exercised this authority by adopting the IRC (International Residential Code) and enacting 

the UDC. Having done so, it must now comply strictly with Town codes or amend them through 

legislative processes   

Some particularly relevant UDC sections: 

• The Board of Adjustment “shall not have the power to change the terms of this Code …” 

Section 2.8.4(B)(2) 

• Section 1.7.3, Harmonious Construction - In cases of conflict, the more specific provision 

shall govern. 

• Section 2.7.2.C.3 - The BOA shall consider: 

• i. The facts involved in the application or request, as presented by the appellant and 

the Director, the requirements and intent of the applicable provisions of the Code, 

and the written decision being appealed;  

• ii. Evidence of the manner in which the provision has been interpreted in the past;  

iii. The positive or negative impact of the requested development on the 

achievement of the Town’s stated development goals and strategies; and  

iv. The impact on the Town’s ability to implement its Comprehensive Plan.  

My building permit application was submitted on September 16, 2016. On March 11, 2017, I 

was told: “The plans have been reviewed to the currently adopted codes in Carbondale.” The 

permit was initially appealed on March 20. The first claim of the appeal was: the proposed 

structure does not meet the OTR Purpose statement “due to its size, massing, bulk, and siting.”  

After discussion with Town Attorney, Hamilton, and a review of the UDC, Town staff 

determined that the site plan and building were in compliance with the zoning and approved 

the issuance of the building permit on March 31, 2017 

Subsequently, in Staff Reports and BOA hearings in 2017 and 2019, Janet Buck has variously 

asserted that the Plaintiff’s plans were reviewed to the dimensional standards of the UDC, but 

were not reviewed to the qualitative standards, notably the OTR Purpose Statement.  

Clearly, something is amiss in the Town’s handling of this matter. It is over 3 years since I 

applied for a building permit and over 2-1/2 years since the permit was issued and then stayed. 
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I have incurred considerable damages as a result and I don’t believe this flawed process has 

been good for the Town either. I seek your help in making this right. 

I therefore respectfully request that the BOA: 

1. Comply strictly with the UDC as written. 

2. Refrain from actions that are in violation of state laws and local codes. 

3. Based on legal standards of review, honor the following: 

 Void for vagueness - Criteria must not be VAGUE – a regulation is 

unconstitutionally void if “persons of common intelligence must necessarily 

guess as to its meaning and differ as to its application.” (The OTR Purpose 

Statement is “Void for Vagueness” if applied as standards. With vague 

regulations, there are no clear criteria for violation or compliance. Another way 

to look at this is that the OTR Purpose Statement lacks adequate standards, 

which is supported by ample court precedents.) 

 Amending the UDC under the guise of interpreting it – It’s a slippery slope to 

go from the specific language of codes to broader requirements that are not 

supported by the language of the codes. (The lengthy list of BOA requirements 

derived from the vague purpose statement might be an example of this.) 

 Abuse of discretion - Decisions must be based on compliance with the 

applicable codes and BOA review criteria; otherwise, decisions are arbitrary 

and capricious. (Decisions based on vague or amended language are likely 

arbitrary and capricious.) 

 Unreviewable discretion – The BOA is required to relate the application and 

facts presented to a set of standardized review criteria and required 

procedures, and decide whether the application meets them.  (If decisions are 

not substance-based, there is no way for the District Court to review those 

decisions for compliance with the presented facts and review criteria. Such 

decisions would be declared void.)  

 Conclusory statements of compliance (or non-compliance) are not sufficient. 

Decisions must state WHY an application meets (or violates) review criteria. 

(This would require clear, specific, and enforceable code language.) 

 Zoning is not the “architecture police.” It cannot and should not be used to 

ensure that houses are “pretty.”  (Besides, who determines what is “pretty.”) 

Thank you for your time and attention. I hope you are willing to take a closer look at this appeal 

process. 

Sincerely,    Pat Kiernan  



21 November 2019

Janet Buck
Planning Director 
Town of Carbondale

Janet,

It is very disappointing to learn that Mr. Kiernan intends to submit drawings to the Town on November 21, and that 
those drawings will be forwarded to the BOA. This course of action bypasses the process and conditions set by the 
BOA at the August 19, 2019 meeting - conditions that the public has the right to depend on. 

According to Mr. Kiernan’s latest lawsuit brought against the Town, “ ...the BOA established a list of requirements for a 
redesign of the Plaintiff’s proposed home…”. Included among those conditions, according to the lawsuit, are the 
following:

• Approval recommended by Staff.
• Three meetings, minimum

- Meeting with Staff before Neighbor meeting
- Meeting with Neighbors (recommend professional mediator or facilitator)
- Meeting with Staff after Neighbor meeting.

• Applicant’s proposal to be vetted through Neighbor review.

Please note that no attempt was made to comply with the above requirements, although it was the applicant’s clear 
understanding that those conditions must be met before submitting the drawings. (We do not agree that the 
Neighbor’s participation was a condition from the BOA, but was rather a recommendation. In any case, the applicant 
thought it was a requirement, yet made no effort to fulfill it).

At the August 19 meeting, Mr. Kiernan proposed the Oct 18 submission date. He has offered no compelling reason 
why he missed the deadline by 5 weeks.

At the same meeting, Chairman Dickinson stated that Staff would need a month to review the revised drawings. 

The proposed November 21 submission date would give Staff (2) working days to review the drawings for 
compliance, write a Staff Report, and get a packet to the BOA one week ahead of the December 3 meeting. BOA 
would then have 2-3 working days to review, given the Nov 28 Thanksgiving date. This compressed schedule 
assumes Staff has nothing else on its plate. 

The applicant’s proposed new schedule is extremely disrespectful to Staff and its workload, and the value of Staff’s 
reasoned input via the Staff Report. It is equally disrespectful to the BOA’s efforts to negotiate a fair process and to 
balance the rights of all parties involved. 

If the Town's process is completely ignored, and BOA does review and comment on the submitted drawings, then the 
public’s trust in the Town’s processes will be damaged. 

We suggest that the meeting be continued until such time that the applicant complies with all the conditions put forth 
in the August 19 meeting, and once those conditions have been met, then and only then should a date be set for a 
new meeting with the same sitting BOA members as the August 19 meeting. 

Respectfully Submitted, 

Mark Mahoney Sally Norwood Jerome Whalen
Rita Marsh Frank Norwood Mary Whalen
Dick Marsh Meredith Bullock Linda Halloron
Don Gunther Dan Bullock Andy Taylor
Eric Doud
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MINUTES 

CARBONDALE BOARD OF ADJUSTMENT 

Monday, June 10, 2019 

 
Commissioners Present:                       Staff Present: 
Jeff Dickinson                                           Janet Buck, Planning Director 
Ann Gianinetti                             John Plano, Building Official 
April Spaulding                                  Mark Hamilton, Town Attorney  
Tristan Francis - Alternate                        Tarn Udall, Town Attorney 
Nick Miscione - Alternate                          Mary Sikes, Planning Assistant 
Jade Wimberley – Alternate (Non-voting this meeting) 
                                       
Commissioners Absent:                         
Russ Criswell - Recused 
Mark Chain – Excused 
Matthew Gworek - Recused  
Meredith Bullock – Excused 
                           
Persons Present to Speak 
Pat Kiernan, 189 S. Third Street 
Charlie Willman, 811 Blake Avenue, Glenwood Springs 
Mark Mahoney, 742 Euclid Avenue 
Linda Halloran, 178 Eighth Street 
Jerome Whalen, 228 Eighth Street 
Eric Doud, 710 Euclid Avenue 
Rita Marsh, 694 Euclid Avenue 
Mary Whalen, 228 Eighth Street  
Dan Bullock, 682 Euclid Avenue 
Frank Norwood, 765 Sopris Avenue 
Richard Vottero, 75 S. Third Street 
 
The meeting was called to order at 6:30 p.m. by Janet Buck.  
 
Election of Chair 
 
A motion was made by April to appoint Jeff Dickinson as Chair for this hearing. Ann 
seconded the motion. The motion passed with Jeff abstaining.  
 
Janet explained that the Board of Adjustment (BOA) should have five members. She 
said that the code states that special alternates could be selected from the P&Z 
members if there were not enough BOA members. She said that we have three P&Z 
members here that were not involved in the matter previously.  
 
Jeff stated that the third P&Z member will need to attend the meeting in the event that a 
special alternate could not attend a future meeting on this matter. 
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Selection of Two Alternate Members 
 
Jeff drew two names from the P&Z for the alternate members; 
 

 Nick Miscione  
 Tristan Francis 

 
January 30, 2019 Minutes: 
 
April made a motion to approve the January 30, 2019 minutes. Ann seconded the 
motion and they were approved unanimously with Nick, Tristan and Jeff abstaining. 
 
PUBLIC HEARING – 728 Euclid – Appeal of an Administrative Decision to Issue a 
Building Permit 
Location: 728 Euclid Avenue  
Owner: Pat Kiernan 
 
Jeff disclosed that he had Pat as a tenant in the past and that he has not worked with 
him on this project. He stated that he knows most of the public in attendance and have 
a relationship with them. He said that he is able to be a fair judge.  
 
No one had an issue with Jeff’s disclosure. 
 
Jeff explained the expectations of consideration and thoughtfulness of the conduct 
during the hearing.  
 
Jeff outlined the agenda and time allowances for each side. 
 
Jeff directed a mass swearing for everyone that was going to speak. He asked do you 
all promise to tell the truth, the whole truth and nothing but the truth in this hearing.  
 
Everyone answered that they do and there were no objections.  
 
Objections of Appellants and Applicant 
 
There was a lengthy conversation identifying objections from both sides.  
 
Jeff stated that the discussion in both objections is whether we are to consider things 
that have been submitted to the BOA. He asked if the content of what has been 
submitted changed drastically because of the early and late sending of material and are 
there changes that need to be considered.  
 
Mark Mahoney stated that he didn’t believe so and that their positions are the same.  
 
Charlie Willman introduced himself and stated that he would be representing Pat in this 
matter. He explained his understanding of the processes prior to the hearing.  
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Charlie wanted to note for the record that Mr. Mahoney and the neighbors did not follow 
the procedure for the position statements. 
 
Jeff asked the Town Attorneys to clarify and address the position statement procedures 
and materials that Charlie has stated cannot be considered before this hearing. 
 
Tarn explained that tonight we are holding a quasi-judicial hearing which makes this 
proceeding distinct from what might happen before a judge in court. She said that it is 
our position that, as a quasi-judicial hearing, the types of rules that would apply before a 
judge like civil procedure rules, the rules of evidence, what the judge could consider 
how a piece of evidence might be relevant or material to the issues before the court, 
those rules do not apply before a quasi-judicial body. She said therefore we disagree 
and that the Board of Adjustment can consider anything that is presented tonight i.e., 
any oral statements, visual presentations and anything written that was submitted in 
advance of tonight’s hearing including the materials in the Staff report, the parties 
statements submitted pursuant to the briefing schedule. Tarn said that it was up to the 
BOA to determine how much weight to afford any one statement, any one fact, any one 
presentation. She said that is for this Board to determine.  
 
Jeff asked the BOA if they had any questions. 
 
There were no questions from the BOA. 
 
Charlie stated that the case law in Colorado is clear that with a quasi-judicial hearing 
when you are sitting as a judge you cannot receive any ex parte communications, that is 
any communications outside of the formal procedure. He said the rules of evidence are 
certainly relaxed and that they do not need to be strictly followed in these type of 
proceedings. He said that the evidence considered by the BOA must be presented at 
the hearing and that is what the case law in Colorado says about the quasi-judicial 
hearings. He said that it gives us a right to confront that evidence during the hearing 
itself. He said that if matters are presented ahead of time that they cannot be 
considered because they are not subject to cross examination, which is my abilty to 
question what those people say, which is one of our fundamental rights in a quasi-
judicial hearing. He said that he agrees that is up to the BOA to determine the weight to 
give the evidence so we don’t disagree on that issue.  
 
Jeff asked the BOA if they had any response. 
 
There was no response from the BOA. 
 
Jeff stated that it is our choice whether to review and accept the packet that we received 
to review and accept any of the documents that are in question and are being 
challenged.  
 
April said that she read through the letters from the neighbors and the interested 
parties. She asked if because we have read these you are saying that they prejudice us. 
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Charlie stated that his view is that you cannot consider them when you later make a 
decision in this case. He said that he’ll assume that you heard that and that it’s not 
evidence tonight and that the evidence presented tonight is the only evidence I am 
going to consider. He said judges would get position statements and exhibits etc. in a 
real hearing and wouldn’t consider those, but that they are trained legal officers and that 
he is not casting disparagements and that is a little bit of a different standard that we 
have trained as lawyers to do. He said that he would trust that the Board members say 
that they did not consider it and make that a positive statement in the hearing. He said 
that you are not disqualified from proceeding as long as you understand that and follow 
that rule according to what I think you should be doing.  
 
Jeff stated that this is a de novo hearing, which means that we get to make a decision 
as if there were no other hearings in the past. He said he sees this as if we are basically 
acting as sort of the Planning and Zoning Commission in that we gather all of this 
information, we read the packet, we review it and we have driven by the site. We are not 
going to stop the meeting to drive by the site to understand the neighborhood context. 
He said that we get to decide if we are acting in this fashion or the quasi-judicial 
according to Mr. Willman’s definition.  
 
Mark Hamilton stated that we do concur with Mr. Willman that this needs to be a fair and 
impartial hearing and that basic due process needs to be afforded so everyone has 
notice and a chance to be heard. He said that is one of the reasons we set up a process 
so the issues would be out there in advance as we are trying to avoid trial by surprise. 
He said as you address these issues I would urge the Board to consider if you feel like 
somebody has been prejudiced, put behind because something was sprung on them, 
which is not what we are trying to do. He said that we also do not share Mr. Willman’s 
opinion in its entirety to the extent that you cannot consider what is in the packet. He 
said for instance the building permit application. He said that the application is what it is 
and that it is in writing as opposed to verbal and no one is going to read it to you tonight 
but do I think you could look at that building permit application and make decisions 
based upon it, yes. He said that there is a degree of difference here but that the bottom 
line is that Mr. Willman is correct that the Board needs to make up its mind based on the 
record before it and not conversations that you had out there in the street or knowledge 
that you may bring in from somewhere else. He said basically our goal here is to get all 
five of you up to speed on the same amount of information, whether that is information 
in the packet or information that comes across tonight through the parties presentations. 
He said that then all of you make a decision collectively based on that information and 
that he agrees with Tarn that the discretion in terms of how much weight to afford 
evidence or if somebody is being truthful or somebody is not being truthful is what the 
Board is appointed to do.  
 
Nick asked what the end result is here for the evening, are we making a 
recommendation to the Board of Trustees? 
 
Jeff stated that our decision is final. 
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Janet explained that it is a de novo hearing and that you are considering an appeal of 
an administrative decision to issue a building permit. She said it’s like the building 
permit was never issued and you are looking at all the evidence, the building permit, the 
plans, the code, the Comprehensive Plan. She said did Staff review and administer the 
code correctly or are you going to overturn the decision and find that Staff did not 
administer the code correctly. She said that you are weighing in on whether this building 
permit should be issued or not based on the code and the Comprehensive Plan. She 
said that that is the bottom line issue.  
 
Jeff said that we could have all these statements read to us tonight by everyone that 
has read them and we could have this go on for months or we consider these letters 
that have been written and use them as neighbor input. He said that with a P&Z hearing 
you will get letters ahead of time from the neighbors and you will read them and it is part 
of the documents and not ex parte communication. He said that is one of the options we 
have.  
 
April stated that she has not had conversation with anyone about this hearing. She said 
that she has read the packet.  
 
Ann said that she needed this information because she had no knowledge of what was 
out there.  
 
Nick said that he too was in the same boat and he does not know what is going on here 
today. 
 
Jeff asked the Board if they were comfortable with the packet and considering that. 
 
Motion 
 
April made a motion to accept the packet as written. Ann seconded the motion and it 
was approved unanimously. 
 
Jeff said that regarding the objections that have been raised, he asked what are some 
of the major changes that happened because of the missed deadlines. He said that we 
could continue the public hearing to another date to allow you, Mr. Kiernan, to prepare 
more information or allow you to do more research based on some of these things. He 
said that some of the language that was improper or used out of context could not be 
considered. He said that is what we are faced with or do we just move forward. He said 
the goal is to get all the information on the table. He said that if there is additional 
information it could be presented tonight if you have had enough time to consider it or it 
could be considered at another time.  
 
Further discussion ensued regarding dates and objections, some inaudible. 
 
Jeff said that we want a fair hearing and offered Charlie more time to present additional 
information if the hearing were to be continued. 
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Charlie stated that the additional time would not cure the problem. He said that he is not 
asking for a continuance. 
  
Further discussion ensued regarding submittal dates. 
 
Jeff stated that the intent is to get all the information on the table. He said that there 
have been things on both sides that didn’t quite meet the timeline and the agreements,  
and whether they were agreements or not sounds a little cloudy based on the 
comments tonight.  
 
Motion 
 
Nick made a motion to accept the packet as presented with no modifications and no 
continuance from anyone. April seconded the motion and it was approved unanimously.  
 
Charlie said that when someone recuses themselves because there is a conflict of 
interest the normal procedures in municipal law is that they are not to participate at the 
proceeding. He said the idea is that they would have potentially undue influence over 
the Board. He said that some of the people that have recused themselves from this 
Board are present in the room tonight and have sworn to take an oath to testify and it is 
inappropriate. He said that he would ask that they not be allowed to testify. He 
referenced Mr. Chain, Ms. Bullock, Mr. Criswell and Mr. Gworek. He said that they 
should not be allowed to participate because they have a conflict of interest and that 
they should be asked to leave the meeting room.  
 
Mark stated that many municipalities do recommend that recused members leave the 
room. He said that the idea behind it is to avoid passive influence on their colleagues. 
He said this situation is unique in several respects, one that the Board barely knows 
each other and that this is the first encounter for this Board. He said the issues with Mr. 
Chain do seem to be a little bit distinct and unique because he has been an appellant 
long before this current version of the Board was formed, as well as Meredith Bullock. 
He said that they were parties to this proceeding before the Board was constituted and 
that they have a right to petition for the relief that they are requesting. He said that we 
can note Mr. Willman’s objection and that it is ultimately up to the Board to allow their 
testimony or not.  
 
Nick asked if any of the listed members submitted written statements.  
 
Meredith said that she has. 
 
Jeff said that the rule of thumb with the P&Z is that when he has been involved in the 
preparation of the submittal, he has left the room and let his associate do the 
presentation. He said that is how we have done it in the past with the Town of 
Carbondale.  
 
Further discussion ensued regarding procedures. 
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Jeff stated that he doesn’t want to do anything to prejudice this hearing.  
 
Meredith Bullock, 682 Euclid Avenue said that she joined the Board of Adjustment 
because she had no idea this would happen again. She said that she feels very strongly 
about this and that she cannot continue on the Board of Adjustment. She said that she 
is resigning effective this minute.  
 
Mark Chain, 811 Garfield Avenue said that he would recuse himself. He said that he is 
a Board of Adjustment member and he looks forward to serving at another time. He said 
that you have my statement. He said that if for some reason this is continued and you 
want to hear his comments that he would appear and testify.  
 
Mark Chain and Matt Gworek both left the room.  
 
Tarn stated that the other recusal was Russ Criswell and that he was not in attendance 
tonight.  
 
Charlie stated that we will continue to participate in this hearing tonight but we did not 
waive any objections to procedural issues for the record.  
 
Jeff said that Janet Buck and John Plano are Town Staff that are here tonight. Jeff said 
that Janet is going to present the Staff report that is in the packet. Jeff explained that the 
Board will ask any questions after Janet’s presentation. He said that next the appellants 
(the neighbors) will be allowed 45 minutes to present their side. He said that it could be 
divided into 30 minutes with 15 minutes reserved for the rebuttal. He said Pat Kiernan 
will be allowed 45 minutes to present his side. He continued by saying that the 
neighbors would have that time, if reserved, to present their rebuttal.  
 
Jeff stated that the Board will have a chance to ask questions of everyone that has 
presented, as well as Staff following the presentations. He said that we will then open 
the public hearing for public comment. 
 
Charlie asked if we have the opportunity as parties to the proceeding to ask questions 
of any of the people testifying. 
 
Jeff answered that the Board is considering the information, so we do.  
 
Charlie said that he was asking procedurally and asked if the answer is no. 
 
Jeff said that the answer is no.  
 
Charlie stated that they object to that procedure. 
 
Mark Hamilton suggested to the Chair that limited questioning be allowed and that it be 
through the Chair in order for you to keep control over the proceeding. He said that if 
there are specific questions, whenever you may direct the right time is for questions, if 
either side has questions of Staff or each other that there be an allowance for that. He 
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said that he doesn’t think that it needs to be a courtroom style combative cross 
examination and that respectful questions can be asked through the Chair by raising a 
hand. He said that, if you could make an allowance for that, it is just his 
recommendation.  
 
Further discussion ensued regarding the process of questioning. 
 
Janet said that this is a public hearing to consider an appeal of an administrative 
decision.  She stated specifically, on March 31, 2017, the Building Official issued a 
building permit to Pat Kiernan, the owner of the property at 728 Euclid Avenue. She said 
that Mark Mahoney and neighboring property owners appealed the administrative 
decision to issue the permit.   
 
Janet said that the letter of appeal from the Neighbors included the following points:   
 

1. The proposed structure does not meet the Purpose Statement in the OTR zone 
district 

 
2. Compliance with allowed uses in the OTR zone district  

 
- Single-family Detached Dwelling or Boardinghouse 

 
3. Adequacy of parking for renters 

 
Janet stated that the BOA is required to hold a public hearing and either uphold the 
Administrative Decision to issue the building permit, continue the public hearing or 
overturn the decision and deny the building permit.     
 
Janet said that the Applicant applied for a building permit for a 4,400 sq. ft. structure on 
September 16, 2016.  She stated that single-family houses are exempt from site plan 
review procedure. She said that building permits are reviewed and approved by the 
Building Official.  She explained that site plans must be submitted with a building permit 
to allow review of the site plan to determine compliance with the UDC. She stated that 
depending on the type of project, the Building Official will refer the project out to various 
Town Departments, i.e., Public Works, Utilities, Planning, etc.  She said that this permit 
was referred to Planning and Zoning.    
 
Janet said that Staff reviewed the building permit based on the dimensional standards in 
the OTR Zone District. She stated that Staff determined that the proposal met the lot 
standards, minimum setbacks, building heights and other zoning parameters in the zone 
district.  She said that these items are the quantitative standards.   
 
Janet said in addition, Staff reviewed supplemental standards for the OTR in UDC 
Section 5.6.6.  She stated again, the proposed structure was in compliance with the 
dimensional requirements.   
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Janet explained that the purpose section for the OTR zone district does not include 
dimensional standards. She stated instead that these are more qualitative standards 
which set forth the intent of the OTR zone district. She said that this section includes the 
statement that “Special emphasis shall be placed on the quality and character of the 
built environment in this district, and the unique lot and home sizes character of the 
original Townsite.”  She stated that we didn’t consider this section when reviewing the 
building permit.   
 
Janet said that the UDC was adopted in May of 2016.  She stated that this permit was 
submitted in September of that year.   
 
Janet said that the second issue was whether it was a single family or a boardinghouse.   
 
Janet said that the floor plans showed a total of six bedrooms with 6-1/2 baths, if you 
consider the family room as a bedroom. She said that the floor plans and design are 
displayed on the wall. She stated because of that, I submitted a memo to the Building 
Official that the design of the structure appeared to lend itself to a more intense use 
such as a Boardinghouse which is not an allowed use in the OTR zone district. She 
stated that the Building Official shared her concern.  She said that the final 
determination was that the UDC does not limit the number of bedrooms and/or 
bathrooms.    
 
Janet stated that the third issue is adequacy of parking for renters.  She said that based 
on the parking code, the proposed parking meets the letter of the code.   
 
Janet said therefore, the building permit was issued to Pat Kiernan and the decision 
was appealed.     
 
Janet stated that the question before the Board tonight is whether the Administrative 
Decision to issue the Building Permit was correct or incorrect.   
 
Janet said after reviewing the facts involved in the matter, the BOA should consider:       
 

1. The positive or negative impact of the requested development on the 
achievement of the Town’s stated goals and strategies; and 

 
2. The impact on the Town’s ability to implement its Comprehensive Plan.   

 
Janet stated after discussions and deliberation, the BOA should decide whether to grant 
the appeal reversing the Building Official’s decision or deny the appeal.   
 
Tristan asked for clarification that the Comprehensive Plan was not considered in part of 
the application. 
 
Janet said that we did not look at the Comprehensive Plan during the review.  
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Nick asked if the parking requirements were met assuming that it was a single family 
residence.  
 
Janet stated yes assuming that it is a single family residence. She said that the code 
rounds it down from 2.5 to 2 parking spaces. She said that they met the two parking 
space requirement. She said that the code doesn’t consider anything above a three 
bedroom home.  
 
Nick asked if there was a site plan review exemption on this project. 
 
Janet explained that it is exempt to go before the Planning Commission and it is 
reviewed by Staff administratively.  
 
Nick asked if there was any way for the applicant to add additional parking to this 
project. 
 
John Plano stated that there is room on the lot for parking.  
 
Jeff asked Janet if her memo to John Plano was basically a red flag.  
 
Janet stated that she gave John the memo prior to the building permit being issued. She 
said that she had reservations about the design of the structure and how it fit in with the 
neighborhood as well as concerns about the boarding house and its appearance. She 
said that we looked at the UDC and that it did not limit the number of bedrooms.  
 
Jeff asked Janet whose job is it to affirm or deny it’s appropriateness for meeting the 
UDC, is it yours or John’s.  
 
John answered that it is a group effort and typically if he does have questions that he 
will bring it to other departments that may be concerned. He said that this time he 
brought it to Janet.  
 
Janet said that in hindsight she wishes that she had stood her ground with the design 
and the use.  
 
April asked if a permit was required to run a boarding house in the Town.  
 
Janet explained that it is more of a use issue. She said that the OTR zone district is a 
single family neighborhood and a boarding house is not allowed.  
 
John Plano stated that four unrelated people are allowed to occupy a single family 
residence. He said that when we did the review that Pat and I met several times during 
the design process. He said that he asked Pat to provide a statement that he did 
understand the occupancy standards and that he would abide by those if we did issue a 
building permit.  
 
Nick asked what the Town’s position was on short term rentals in this zone district.  
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Janet explained that our code doesn’t address short term rentals. She said that what we 
look at is single family residents need to comply with the occupancy standards and the 
definition of family.  
 
John stated that the definition of family has three aspects to it, one is the family unit, 
anyone that is related. How many people that are in a home is based on square footage 
200 square feet for the first person and 150 square feet per person after that, which 
would lend itself to have quite a few people in a house that is 4000 square feet. He said 
that they would all have to be related, brothers, sisters, cousins, daughters, sons, any 
blood relation whatsoever. He said the second would be four unrelated people is also 
the definition of family or two unrelated people with their children. He said that each one 
of those is “or”, a family or four unrelated, or two unrelated with their children.  
 
Nick asked if the owner could short term rent these rooms.  
 
Janet stated that it comes down to an issue of enforcement, she said that we deal with it 
on a complaint basis.  
 
Jeff said that we need to say is it allowed or not is the question. 
 
John stated that he has done enforcement of occupancy in town quite a few times. He 
said that it is typically renters. He said that he contacts the owners or the property 
managers and he does an inspection. He said he measures the home to figure out how 
many people are actually allowed there. He said he talks to the tenants to see how they 
are related and what the situation is. He said that several times a letter has been issued 
and essentially make them move.  
 
Jeff asked if a boardinghouse was allowed as a conditional use permit.  
 
Janet answered that it was not.  
 
Nick asked if an MEP was submitted with this building permit submittal. 
 
John explained that an MEP was mechanical, electrical and plumbing drawings. He said 
that we do not require those for single family homes. He said that the design was very 
energy efficient.  
 
Charlie clarified that the building permit was only for the first floor correct. 
 
John stated that there was several unfinished areas. He said that the whole structure 
was submitted but that the finished portion was the first floor.  
 
Jeff stated that he was confused because the drawings that they received showed all 
the walls and bathrooms with all the rooms.  
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John stated that the floor plans were submitted but that he was just going to finish the 
first floor in this phase.  
 
Jeff stated that he did not see that in any document.  
 
Charlie stated that is why he wanted to explain because it is confusing.  
Jeff stated that clearly the floor plans show the intent but not the layout.  
 
Charlie asked Janet if she had some design questions under the OTR. 
 
Janet answered that she had concerns about compliance with the OTR. 
 
Charlie asked Janet if she had concerns about the boarding house concept. 
 
Janet answered yes. 
 
Charlie asked Janet if after speaking to the Town Attorney, Mark Hamilton, that you 
agreed that the permit as submitted complied with the code correct. 
 
Janet answered that she agreed that the UDC didn’t limit the number of bedrooms.  
 
Charlie asked Janet if the permit had to comply with the UDC and the Town code, did it 
not? 
  
Janet stated that at that time she said yes. 
 
Charlie asked the question again. 
 
Jeff stated that Janet answered yes. 
 
Charlie asked if Janet she reviewed the objective standards under the UDC and the 
OTR and that the building permit complied with those objective standards, did it not? 
 
Further discussion ensued regarding the repeated questioning. 
 
Charlie asked if the purpose section of the OTR sets forth a planning goal, is that not 
correct? 
 
Janet stated that it sets forth the intent of the OTR zone district. 
 
Charlie asked Janet if that was based on the Comprehensive Plan. 
 
Janet answered yes. 
 
Charlie asked Janet if there were any specific standards that say that a buildings 
architectural components has to have x number of porches or gables or different 
structures on it at the time that this was approved. 
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Janet answered that there were not defined standards. She said that the purpose 
section did talk about mass and scale of the neighborhood. She stated that since we 
have adopted the UDC over the last two years that the error was that we did not use the 
OTR zone district in its entirety when reviewing proposed development, including the 
purpose section. She said that when reviewing we look at neighborhoods, mass and 
scale of buildings. She said that we have had people go back and redesign them. She 
stated that we look at mass and scale and we ask that buildings be broken up in smaller 
components, request façade modulations, setbacks for upper floors, varied roof lines, 
changes in building materials and breaking up facades with architectural features such 
as dormers, porches, gables and windows. She said to answer your question, did we 
look at the purpose section of the OTR zone district and the intent, no when we were 
reviewing this building permit.  
 
Charlie asked Janet if that is part of your job before issuing the building permit.  
 
Jeff explained that as she stated that it was a new code and that she was trying to get 
comfortable with it.  
 
Charlie stated that Mr. Kiernan was not given the opportunity to correct any design 
deficiencies before the issuance of the permit is that correct.  
 
John Plano stated that Pat and he worked through a lot of issues during the review of 
this. He said that there were several preliminary meetings, some during the review, we 
discussed quite a bit of it. He said that it was not the design standards, it was nuts and 
bolts of how he was going to get the product that he wanted through the building 
permitting. He said that he did not question the design per say.  
 
Charlie asked Janet if he wasn’t given any opportunity to correct any design issues. 
 
Jeff told Charlie that you are going to go at them a little. He said that the applicant 
always has the opportunity to withdraw the application and redesign it right. He said that 
he wasn’t given the opportunity might be a leading question.  
 
Charlie apologized and stated that because they had design questions and that he 
didn’t get the opportunity.  
 
Jeff stated or, the more important question, was there a request made to redesign it.  
 
Charlie asked for clarification that, after the decision, didn’t Mr. Kiernan get back to you 
and ask what he could do to redesign it to make it fit, do you remember that? He said 
that after the Planning and Zoning Commission ruled that he came back and asked how 
he could fix this, isn’t that right? 
 
Janet stated that was after the last public hearing and after the appeal date.  
 
Janet asked if she should answer if that transpired after March 31st.  
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Mark Hamilton answered yes anything you know through the date of tonight.  
 
Janet stated that she remembers that Mr. Kiernan did ask if he could come in and 
redesign. She said certainly and that we couldn’t act as designers and that he was 
responsible for hiring professionals or doing what he needed to do. 
John concurred the same.  
 
Charlie stated that he is not contesting that but stated that now the procedure is that you 
would tell people to go back and redesign things as you had listed a number of things 
and you now do it differently.  
 
John answered that we are now looking at them differently.  
 
Charlie asked Janet that she indicated that the Board has two options. The Board of 
Adjustment has the opportunity to agree that the building permit can be issued if certain 
terms and conditions are met, which is also one of the options they have. He said rather 
than a straight up acceptance or rejection of the permit, that the Board can say we will 
approve this permit if x,y and z are done. He asked if they have that authority.  
 
Janet answered yes with conditions. 
 
There was a short break. 
 
Mary Sikes timed all presentations by both sides. 
 
Appellants – Mark Mahoney on Behalf of the Neighbors 
 
Mark Mahoney, 742 Euclid Avenue stated that he has lived here since 2003. He said 
that he has been an architectural designer in the Roaring Fork Valley for twenty seven 
years.  
 
Mark made three corrections to his letter in the packet referencing home sizes in the 
OTR and the walls that impact the neighbors should read thirty three feet long.  
 
Mark said that we would like to talk about the purpose statement. He stated that the 
purpose statement contains mandatory language that must be complied with. He said 
that word “shall” as defined by the UDC means it is mandatory. He continued by saying 
that the purpose statement says “special emphasis shall be placed on the character and 
quality of the built environment and the home sizes and lot sizes of the OTR.” He stated 
that we will not address Pat’s assertion that he is not subject to the purpose statement 
or the Comp Plan because the Staff report responded to his position statement better 
and more thoroughly than we can.  
 
Mark said that the Staff report on page 10 does state that the Staff did not utilize this 
section when reviewing the building permit application. He said that we believe that the 
Town was in error and that it was an unintentional error in not applying this section. He 
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said that if a major part of the code was not applied that fact alone should be the basis 
for overturning a permit and at least remanding it back to the building department.  
 
Mark outlined some of the Board of Adjustments responsibilities; 
 

 UDC requires that the BOA consider the intent of the code, as defined in 
dictionary as purpose, we have a purpose statement for the OTR.  

 Residential uses and densities that are consistent with the historic character of 
Old Town Carbondale.  

 This area has unique scenic historic natural and design features that should be 
preserved and integrated into a new development.  

 Should is a permissive standard but the UDC requires that you consider the 
intent of the code, the language that is in the purpose statement. 

 The word historic is used twice the intention is not to be consistent with houses 
that were built in the last 3, 5 or 10 years but houses that were built further back 
in time.  
 

Mark said historic was not defined in the UDC but that if you are talking about land use, 
the National Register and Secretary of Interior defines historic as fifty years old or older.  
 
Mark stated that the positive and negative impact of the requested development on the 
achievement of the Town’s stated development goals and strategies and the impacts on 
the Town’s ability to implement its Comprehensive Code.  
 
Mark stated some might think that we are asking for strictly subjective standards to be 
reviewed here, under the purpose statement. He said at some point that is correct but 
we can winnow it down. He said the home sizes and lot sizes are knowable quantities.  
 
Mark said that he has compiled information from the Assessor’s website, which is listed 
in the packet, of home sizes. He explained his findings of square footages in the OTR 
compared to the proposed application. He said that people can live in the basement, 
which creates impact. He said that this home is one of the biggest houses in the OTR, if 
not the biggest. He said, to look at the lot sizes, this house is on a fairly average size lot 
and that it is not particularly large. He made comparisons to other lot square footages 
and their home sizes. He said that it is an average size lot and a very large sized house.  
 
Mark stated that another thing that you are required to look at is design features. He 
said that he tried to figure out what are the basic design features of this house or 
houses in OTR. He said that he tried to look at it so that it was not subjective. He said 
that we are not looking at what color it is or the architectural style or the materials. He 
said that he looked at the massing. He stated that the Planning Director wrote that the 
OTR zone district was created because of concerns of the mass and scale of the 
dwelling units being constructed under the previous zone district.  
 
Mark stated that he built a scale model which is displayed. He said that this house is 
basically a rectangle, the mass of the house is expressed as a rectangle. He said that 
he went around to every house in the OTR with a clip board and his list, asking if this 
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was a rectangle, yes or no. He said that he made a list of the houses. He said that the 
house to the west is a rectangle. He said that he looked at whether houses are broken 
up into multiple masses. He said that when he looked at the data, anything over 1600 
square feet with one or two exceptions, broke up its mass, in different ways that Janet 
had explained. He explained further on the massing in the OTR zone district.  
Mark said that he looked at whether houses in the OTR had the same first and second 
floor footprint. He said that thirty four out of thirty five houses did not. He referred to the 
sketches in the Comp Plan, which he said is a consistent theme throughout the OTR. 
He said that is the intent of the code, not being a giant mass but on a residential scale.  
 
Mark stated that the Comp Plan talks about reducing the visual impact. He said that 
breaking down the mass of a building into residential scale minimizes the visual impact 
verses a solid block building. He stated that if you look at the home sizes, lot sizes and 
design features that they are not completely subjective. He asked is this house in 
keeping with the Comp Plan and the OTR goals.  
 
Mark stated that the applicant stated that he is not even required to comply with the 
purpose statement or the Comprehensive Plan. He said that the design is consistent 
with that attitude and that there is no attempt to break down the mass or the scale.  
 
Mark said that he would like to talk about the Town’s ability to implement the Comp Plan 
and the OTR goals. He said that the OTR zone district emphasizes the historic 
character of the Old Town neighborhood. He said that, if you look at the design features 
we just went through, that this house doesn’t do any of those, which are basic design 
decisions. He continued by saying that the standards promote new residential 
developments that relate and connect to established neighborhoods. He said that there 
are eleven neighbors that are surrounding this property who are here tonight to say that 
they do not think it connects to the established neighborhood. He said that with full 
disclosure that his house is the house to the west in the model displayed. He explained 
the impact to his property.  
 
Charlie asked if the allotted forty five minutes is all the neighbors, not just Mr. Mahoney, 
correct? 
 
Jeff stated that it is just Mr. Mahoney and that if they speak, it is just part of the public 
comment.  
 
Tarn addressed the Chair and stated that we recommend that there be equal amounts 
of time for all appellants together collectively and Mr. Kiernan, with the public hearing be 
a separate process with time limits place on the individuals but not on the groups. She 
said that, if we need to address that now, we should discuss that now before the time 
lapses.  
 
Mary stopped timing. 
 
Mark stated that we have seventeen signatories to the appeal letter. He said that the 
appeal letter would carry the same weight even if he was the only one that signed it. He 
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said that we are essentially being punished by not having public speaking. He said that 
if they had not signed that they could speak as the public and that I would have forty five 
minutes and they would have three minutes apiece. He said that this is how we handled 
it in the last hearing. He stated that the applicant had a larger public presence at the last 
Board of Adjustment hearing.  
 
Tarn addressed the Chair and stated that there are a number of named appellants; 
however, that is a different role in this proceeding than members of the public attending 
for a public hearing. She stated that to the extent that they all want to speak, it should 
be part of the same amount of time as allotted to the applicant. She said that we want it 
to be fair with both sides having the opportunity to get their issues before the Board so 
the Board can render a decision. She said that it is different than a neighbor who is not 
a neighbor-appellant showing up and being afforded his/her three minutes. She said 
that the Board may need to address how to proceed from here.  
 
Mark suggested that the Board ultimately has control over how much time and that this 
is the role of the Board and particularly the Chair. He stated that if any additional time is 
granted he suggested that it be equivalent.  
 
Mark stated that if there are members of the public that are not appellants, our code 
requires that they be given an opportunity to speak and we have traditionally given them 
three minutes. He said that there is also a subset of those people that are appellants 
and we had set up a process to give them equal time with the applicant.  
 
Jeff stated that his intent with this is that we have all gotten the packets and we’ve seen 
all of the letters and he would hope that we wouldn’t have a bunch of repeating of the 
information. He said that we are able to hear facts with not having to hear the facts 
twenty times. He said that it would be his hope not to get a lot of repeating. He said that 
y ’all have made the time to be here and we appreciate that but we don’t want to go until 
midnight.  
 
Charlie stated that we prepared for a forty five minute presentation and we would ask 
you to stay to those deadlines or we are going to have to ask for a continuation so we 
can present other evidence.  
 
Tarn suggested to the Chair if the neighbors need an opportunity to talk amongst 
themselves to decide how to use the remaining time we could take a break. 
 
Jeff said that perhaps what we could do, if everyone agrees, is once you have finished 
your presentation we could ask you questions as the Board. He said then we will allow 
Mr. Kiernan’s side to make his presentation, ask questions and then we’ll take a break 
and let you regroup.  
 
Charlie stated procedurally they can reserve their time but that typically it is to rebut 
things that we say and that is not to bring up new things because we don’t have a 
chance to address those new things. He said that it goes back to the original question 
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we had to procedures. He stated that if they are going to present things they need to do 
it now and they can then rebut what we have in the remaining time.  
 
Mark stated that he agreed with Mr. Willman and that it would be preferable for the 
neighbors if they are going to make additional factual points as a part of their initial 
presentation that you do that before his presentation. He said that if they have time left 
and they want to reserve it for rebuttal that is how the rules work. 
  
Jeff said that the appellants could come to the podium now and make additional 
comments or sit at the table with Mark.  
 
Charlie stated that he has no problem if they want to take a five minute break to figure 
out how they are going to use their time.  
 
Jeff stated that you all have twenty four minutes left if you would like to talk about it 
amongst yourselves.  
 
There was a short break. 
 
Jeff stated that this won’t count against your time while you tell us what you have 
decided and how you would like to proceed. He said both parties have equal time to 
present and the appellants are everybody that who has signed the letter. He said then 
there will be general public which are not those people.  
 
Mark stated that he will finish quickly on the boardinghouse and we will keep ten 
minutes for the rebuttal.  
 
Mark stated that this project is six bedrooms and six and a half baths for four unrelated 
adults. He stated that the applicant has stated that he wants to create rental housing. 
He said that we believe that this structure is laid out and arranged as a boardinghouse. 
He said that the upper floor has bedroom suites with sitting rooms that could be studio 
apartments. He said that with the pressure on housing that if you have six bedrooms 
and six and a half baths we believe that this is ripe for abuse. He stated that Pat might 
not be the person that will abuse it but the building will be here forty or fifty years and 
that somebody is going to buy this at some point. He said that it is an anticipated 
impact, which the code says all conditions of approval shall be reasonably related to 
anticipated impacts of the proposed use of development. He stated that it is never going 
to be used as a single family residence and that a nuclear family would not buy this. He 
said that it is always going to be used as a rental property and to its maximum capacity. 
He stated that on the first floor there is a guest room office with a full bath, closet and 
sitting area that has a direct access to the outside. He said that we believe that this is 
prime to be a short term rental or Airbnb. He pointed out this area on the plans 
displayed, which would be five adults at minimum. He said that there would be problems 
with parking and storage and all of the things that go along with that many unrelated 
adults living in a property is troublesome.  
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Jerome Whalen, 228 Eighth Street stated that he is requesting that the building permit 
be rescinded for the following four reasons; 
 

1) The Town erred in not applying the purpose statement to its initial review.  
2) This project is a poster child for everything the OTR zone district set out to 

correct. The building mass, scale, architecture, parking, landscaping and 
neighborhood impacts are all out of compliance with the OTR zone district.  

3) Pat has never once said that he is building a single family home. He has told 
anyone that will listen, including the Sopris Sun, in which he is quoted, that he is 
building co-housing. Co-housing is not an approved housing type in the OTR 
zone district. Co-housing, boardinghousing and bed and breakfasts are not 
approved in this zone district because they do not live like single family homes.  

4) Pat has given you written notification that he does not intend to comply with the 
Town occupancy standards when he wrote “It is not my intention to use this 
proposed home in violation of the Town occupancy standards as currently 
enforced.” If that is not enough ammunition for you just look at his building plan, 
the plans scream boardinghouse, which is not an approved zoning type in this 
zone district. 
 

Jerome stated that he urges you to rescind this building permit.  
 
Mark Mahoney stated as the difference between how the code is written and how it is 
currently enforced, he displayed a picture taken this morning, the code reads within the 
OTR all other open parking shall occur elsewhere on the lot, outside of the front yard 
setback and on an improved area having a surface of asphalt, concrete, rock, gravel or 
similar inorganic material with a permanent border. He pointed to the picture with five 
vehicles parked semi-permanently, three that have been there for years, two that are 
semi-permanent. He said that this is how the code is written and this is how the code is 
enforced.  
 
Linda Halloran, 178 S. Eighth Street said that as much as she is here to support the 
appeal that she is also here in support of the UDC and the Comp Plan. She said that 
both Town Staff and volunteer community members invested a great deal of time and 
thought to come up with these documents to guide development in Carbondale. She 
said that while no process is ever perfect the current UDC and Comp Plan is what we 
have to work and they deserve our respect. She stated that there was clear intention in 
both of these documents to protect the integrity of the Old Town Residential zone 
district. She stated that your charge as the Board of Adjustment allows you to give 
consideratable weight to that intent. She said if Mr. Kiernan’s building permit is issued 
as currently configured it will set a precedent that will undermine the work of many and 
the integrity of the UDC and the Comp Plan. She said that this project has a long 
history, Mr. Kiernan initially came before the P&Z in April of 2015. She stated that at that 
time he was required to go through the infill process, which required a public hearing. 
She said that he started out asking for 6-7 variances for a new structure on a vacant lot. 
She stated that one of his variances was that being in a historic district was a hardship 
that allowed for a variance. She said that he has known of the historic significance since 
at least 2015. She said that she would argue that asking for that number of variances 
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indicates that Mr. Kiernan views complying with the code in general as a hardship. She 
continued by saying that his application in 2015 was denied. Linda said at that hearing 
the message from the members of the P&Z and the neighbors was very clear. She said 
that the mass, siting and scale of the project did not fit in this historic neighborhood. She 
stated that the Chair of the P&Z, at that time, suggested to Mr. Kiernan that he hire an 
architect to help him deal with some of these issues.  
 
Linda said that his latest building permit application with the issues that Janet and John 
spoke about was not new information to him. She said that he was given the opportunity 
in 2015 to work on his building to make it more appropriate to the neighborhood. She 
stated that instead of taking that feedback to heart, Mr. Kiernan has now returned with 
an application under the UDC that changed only quantitative aspects of the project. She 
said that he continued to ignore qualitative issues set out in the UDC and the Comp 
Plan. She said that he selectively chooses language from the UDC that supports his 
project and ignores any language that does not. She said that he wants us to believe 
that he is applying for a one bedroom single family home yet the structure has three 
floors and 4400 square feet. She said that he states in writing that he will adhere to the 
occupancy requirements as enforced, not as written. She stated that his actions indicate 
that he has little respect for the code and sees the process as a game of words. She 
said that she urges the Board not to allow Mr. Kiernan to manipulate and minimize the 
Old Town Residential zone district, the UDC and the Comp Plan. She said that his 
position statement indicates that he doesn’t think the UDC in its entirety is valid nor 
does it apply to him. She said that for the UDC to maintain its usefulness as a guiding 
document it needs to be applied consistently and in its entirety. She thanked the Board 
for all of the time that they have volunteered.  
 
Mary Whalen, 228 S. Eighth Street said that her husband, Sarge, and her live two 
doors down from Pat’s proposed project. She said that they are part of stable 
community that Mark Chain writes about in his letters. She said that they have lived in 
their little log cabin for over thirty years and that Pat’s project feels massive. She stated 
that he could house more people in his building than currently live in our entire square 
block. She said that we feel that Old Town Residential zoning was created to prevent 
this kind of project and we ask that the Board consider the true potential of Pat’s 
submitted plan as well as the purpose statement to help maintain the integrity of our Old 
Town Residential neighborhood.  
 
Dan Bullock, 682 Euclid Avenue said that he is a member of the Tree Board. He said 
that one omission to this application was a landscape plan by a landscape architect. He 
said that it clearly states in the Municipal Code and in the UDC that a landscape plan 
shall take into an account the existing patterns of surrounding development and existing 
landscape. He said that the UDC requires, in Old Town, three large canopy trees. He 
said that a professional landscape plan would move the building back to accommodate 
large canopy street trees and reflect the existing front yards of Old Town residents. He 
said that he worked hard on parts of the UDC with the Tree Board, Janet, John and 
Public Works. He said that this is an over sight that needs to be corrected.  
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Meredith Bullock, 682 Euclid Avenue said that she asked a well-known respected 
realtor for her opinion of how she would market the building based on the floor plans. 
She said that this is a quote “The way I count there are really six bedrooms, although he 
is calling one of them a family room. Some of the options might include reconfiguring  
the house into more than one dwelling depending on the zoning or even a mix of uses 
i.e., commercial and residential. The ad would probably be different in every zone 
district because it is not a traditional single family floor plan. I would explore other 
potential uses for the building.” She said that you all know who this person is.  
 
Frank Norwood, 765 Sopris Avenue said that he borders Pat’s property across the 
alley. He said that if this is approved that it will be opening an incredible can of worms 
for anyone that wants to scrape a lot, build on a new lot and wants to do the same as 
this application for a multi-family dwelling. He said that this will be the demise of what 
we treasure in Carbondale as a very pleasant place to live.  
 
Applicant – Pat Kiernan and Charlie Willman 
 
Pat said that he hopes that some of the experienced planning folks will forgive him as 
he is going to do a quick run through of how he understands some planning issues. He 
said that this is from the land use basics for elected officials, Colorado Municipal 
League, and the Department of Local Affairs. He said that we have the Comprehensive 
Plan and the intent and purpose and there needs to be a link to regulations so that they 
are understandable, predictable and consistent otherwise it just turns into a free-for-all. 
He said that a good meeting falls in a clear and consistent procedural framework and 
we are doing well on that front. He stated that decisions need to be based on the record 
and testimony and relate to the review criteria in your codes. He said it is not your job to 
decide if you like it or if it’s a good idea and that it is related to the application to the 
facts presented and standardized review criteria. He said that people give him a hard 
time about following the nuts and bolts and not honoring the spirit of the code. He said 
that as you can see the spirit of the code kind of wanders all over the place. He said that 
with a group like this it is very easy to want to appease or placate a body of people who 
feel this is going to ruin their lives and their neighborhood. He said that you have to 
base your decision on facts.  
 
Pat said as Tarn has mentioned, this is a quasi-judicial action and in a sense you are 
acting like a judge because the next step up from this is District Court. He said to think 
about that when you are listening to evidence and making a decision, the challenge will 
be through the courts. He said that he and the neighbors are entitled to due process, we 
are allowed to be heard, ask questions and decisions that are made based on 
compliance with the codes. He said that this is case law, Colorado law and the criteria 
must not be vague. He said that a regulation that is unconstitutional void if persons of 
common intelligence must necessarily guess as to its meaning and differs to its 
application. He said that is a lead into asking for decisions based on what’s in front of us 
instead of stories that get made up. He said that here are some examples of poorly 
drafted standards, subjective standards to the left side and objective standards that 
actually give some consistency and understanding to it. He continued by saying that 
zoning cannot regulate behavior, that is a different body of the city. Pat said that it is not 
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about architecture police, different people have different senses about what is 
appropriate or pretty and that the code is not about that, unless specifically written. He 
said the issues before the BOA are pretty clear, is it in compliance with the OTR 
purpose section due to mass, size, bulk and sizing, is it a boarding house or single 
family, does it have sufficient parking? He stated that this is from the UDC, the Board 
shall not have the power to change the terms of the code and the spirit of the code 
creates a shadow code and effective changes the terms of the code unless it is based 
on objective standards. He said that if a review is not based on objective standards in 
amounts amending the code under the gise of interpreting it. He said that you could see 
how that would be a pretty slippery slope. Pat stated that throughout the code specifics 
governing control, cases of conflict the more specific provisions shall govern and the 
same with the meaning and the intent.  
 
Pat said that we pretty much all agree that this meets the dimensional standards so I’m 
going to rip through this. He said that these are spelled out pretty clearly, lot minimums, 
lot widths, and surface coverage. He said that he is only at 26% and that he is allowed 
40% therefore there is room for more parking should it be decided that he needs it. He 
said that the setbacks are all appropriate to the zone district standards. He stated that 
the height meets the standard and it crowds it a bit but that if crowds it a bit, which you 
will see why later. He said that the supplemental standards also apply. Pat stated that 
he believes that the tree planting and landscaping may have been revised since this 
permit was filed as it was pretty simple at that time. He said that he met those simple 
requirements, three street trees, five foot planting strips and the location of those trees. 
He said that there are other standards, for structures adjacent to an alley step down. He 
said that these are meant to bring the structure in line with the OTR purpose and intent, 
in this case it is reducing the sidewall, near the setbacks and then have a façade that is 
broken up in a number of ways, dormers, porches, gables etc. He said that there is an 
illustration of the maximum wall height near the setback. He said that here is the 
floorplan and in the upper right corner, floor zero and floor two, the basement and the 
second floor are unfinished for this permit. He said that he put some exploratory 
concepts in there for how this might be finished out because he wanted to make sure 
this is ok if he added more bedrooms. He stated that the envelope of this permit that is 
the foundation of the first floor are finished. He said that he is not trying to mislead 
anyone of this front. He said that we’ve already talked about off-street parking 
requirements and that all the UDC requires is typically a maximum of two. He said that 
here is John Plano’s simple review of zoning and this is his worksheet, with one request 
for clarification on the lot coverage area. Pat said that typical of the process through this 
if there was something that didn’t feel right to John or that wasn’t clear that he would get 
in touch. He said that we had a lot of meeting and that many were about alternative 
construction and energy efficiency as well as minor things like landscape details, 
sidewalks. He said an initial site plan was submitted and reviewed and then another site 
plan in December, original one was September of 2016. He said that we both agreed 
that it was still a minimal site plan. He said that there is always room to go above and 
beyond. He said that you can see the planting strips and the street trees. 
 
Pat stated that here is Janet Buck’s boardinghouse memo, while she claims that she did 
not review this to anything else but dimensional standards, here is a purpose and use 
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discussion. He said that she had some concerns about it and now some misgivings that 
she did not follow up on that. He said that keep in mind that a label has been applied 
here, think how effective “Nasty Woman” was in disparaging Clinton was during the ill-
fated election. He said that when you label something that it is an interpretation. He said 
that this is not a professional assessment of the project. He said that the neighbors 
have picked up that. He said that here is a sketch of what could be done upstairs and 
that his concept was shared housing. He stated that he has intended for this to be his 
home and ideally mature adults. He said imagine if you were in this situation what kind 
of space you would like, would you like a bedroom with a bath down the hall or 
something like this. He said that is the design and with the four unrelated people as we 
have talked about, it meets the single family. He said that clearly if he wanted to abuse 
this that this is possible with any house in Carbondale. He said that there was a meth 
lab in a modular while back and things can be abused and that is a different question. 
He said that part of the space required for this house is because it is a renewable 
energy power plant. He said that there is a large mechanical room and storage down 
there. He stated that the concept for this is “open build”, so that the utilities and the 
layout can be easily changed without major changes to the house. He said that there is 
open web floor trusses, service cavities in the wall and the ceiling, so it has some 
flexibility in design. He said that it is clear that the UDC does not limit the number of 
bedrooms or bathrooms, we’ve answered that question. He said that the definition of 
family, one option is not more than four unrelated persons and that a single family 
dwelling may be occupied by four or fewer unrelated persons. He said to look at the 
code, the size, massing, bulk and siding of the proposed structure are in compliance 
with the specific dimensional and qualitative standards of the UDC. He said that these 
specifics standards govern rather than the general OTR purpose statement. He said the 
bedroom question is not of the design of a house but how it is used as well as how it’s 
occupied. He said that there is sufficient parking and room to grow if needed.  
 
Pat said that John was really helpful in reviewing this process and giving me feedback 
as well as clarifying things and looking at things he hadn’t seen before regarding energy 
efficiencies that he is planning to do. He said that on March 11 that he got word that he 
had reviewed it for code compliance and it is stamped on the landscape site plan. He 
said that one thing that did not get in the materials was a solar shading analysis. He 
said that John and I met at length on this and discussed solar shading. He said that for 
years that he designed and installed renewable energy solar systems. He said that he is 
pretty familiar with how the sun moves. He said that if shading was a problem that this 
would be a reason for a re-design. He said that there is a sixteen foot solar fence on the 
adjacent building envelope and the parameters are specified in the code, which he 
explained further. He said that an important point to mention was that the appeal was 
originally filed on the 20th of March. He said that the Town decided that it wasn’t really 
an appealable decision until the permit was issued. He said that when he picked the 
permit on the 31st of March the appeal was filed again and according to the Town it was 
officially appealable. He said what that meant was that the permit was approved on 
March 11th, appealed on the 20th and the Town had eleven days, perhaps longer if they 
knew of the neighbors intention, to evaluate the claims of the appeal and review the 
permit application, as well as let him know before he filed and paid the permit fees and 
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went down this long legal journey. He said that what the Town decided was that the site 
plan and building were in compliance with the zoning so the permit was issued.  
 
Pat said let’s talk about subjective standards verses qualitative. He said that the claim 
was floated that he is arguing that he is not subject to the code. He said that what he is 
saying is that he is not subject to subjective review to the Comprehensive Plan and the 
purpose section. He said that there is a difference between subjective and qualitative. 
He said that the Town is now reviewing the purpose section of the OTR, which sets out 
more qualitative standards. He said that standards are rules, principals or measures 
with which compliance is mandatory unless variance etc.  
 
There was a short break for technical difficulties. 
 
Pat said that poorly drafted standards are using subjective language instead of 
statements that are understandable in some way. He stated that these are qualitative 
standards, vertical wall within five feet of side yard setback shall not exceed twenty feet 
in height, and a façade of a dwelling facing the street shall be broken with dormers, 
porches, gables. He said that is truly a qualitative standard there and it is sufficiently 
objective and it holds weight. He said that it is understandable. He said that if you 
applied that understanding the purpose statement is essentially void for vagueness, 
which is a legal term. He said that people have to agree on what they mean and 
common understanding. He said so applying the vague language of the purpose 
statements as standards is not only a poor planning and zoning practice it is illegal. He 
said that it would not stand up to court review. He said that here is the letter with the 
email that came up earlier. He said that late June after the appeal and after he had 
exhausted all of the administrative options with the Town that he asked Janet and John 
if there was currently an available process that could provide a schematic design review 
that would allow him to verify that his project is compatible with the character and 
purpose of the OTR before he proceeds. He said that it is an expensive process to 
redesign and do structural and soils analysis etc. He said that Janet had said before we 
are not design professionals and that we are happy to review a new conceptual design 
for your structure, including a narrative to explain. He said that essentially that there is 
no way out.  
 
Jeff asked Pat for clarification of what he just said. 
 
Pat explained that he had asked Janet and John if they could provide him some basis in 
which to do a redesign. He said so that he could take another look at it to see if there 
was something he was violating, give him some input and he’ll redesign it based on 
that. He said that nothing was forthcoming and nothing specific that he could redesign 
to. He said that then he took it to court because he was in a position where the Town 
won’t tell me what to design and the neighbors are happy to and where do you go from 
there. He said that the Comprehensive Plan is not a land use code but an advisory 
document that shapes the land use code. He said that the Board of Trustees intends for 
this code to implement the planning policies, which is the UDC. He said that the specific 
standards of the UDC capture the intent of the Comprehensive Plan. He said that is the 
process, the Comprehensive Plan creates the vision and the goals, the purpose 
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statement focuses the intention and the standards implement it with objective 
standards. He referred to an earlier slide, the BOA must consider the requirements and 
the intent. He said that the project clearly meets the specific requirements but that the 
appellants claim that the intent has been overlooked. He said that there are legal rules 
for interpreting statutes and the UDC is essentially a statute. He said look at the plain 
language and follow the history, read it in context and harmonize if there is a conflict. 
Pat stated that the OTR is not a new code that the Town is learning to apply. He said 
that the neighbors and the Town seem to want to make that the argument. He said that 
it was established in 2008 and that it has changed very little since. He said that it was 
about concerns about mass and scale. He said that the UDC preserved the intent and 
captured the essence.  
 
Pat read from the UDC further and the history of the OTR zone district as well as the 
boundaries. He said that the purpose statement that is nice sounding but vague and not 
legally binding language unfortunately. He said that the UDC was revised in March 2019 
so this does not apply retroactively but now there are standards to reduce apparent 
mass. He said that is an intention that the neighbors would like to have retroactive but it 
was not in place at the time. He said so here is the criteria that you are asked to review 
things to, facts involved, code evidence of how it has been interpreted in the past, goals 
and strategies, Comp Plan. He said again specifics control over any general statements 
if there is a conflict. He said here are OTR houses built since 2008 and they vary a lot, 
with massing in parts that similar to my house, garages are no longer allowed on the 
street side. He explained several more examples of houses in the OTR and their 
characteristics. He referenced several new buildings close to his property that are not 
labeled boardinghouses. He continued by saying that the Carbondale Historic Survey, 
completed in 2010, stated that the residential areas of Carbondale were sparsely built at 
the turn of the century, which has resulted in considerable infill construction therefore no 
national registered historic district or local historic district is recommended for the 
Original Townsite and the Weaver Addition. He said that historic apparently means 
something else in this context. He explained the surrounding properties around his lot at 
728 Euclid Avenue. He said that he doesn’t live in a historic neighborhood by the usual 
sense. He referenced the old train station and the Village Smithy buildings as being 
rectangle in shape, which is their historic element.  
 
Pat said that looking at the Comp Plan his house satisfies a number of things, infill 
development on vacant lots, residents with walkable access to the town, diversity in 
housing types, housing options for an aging population like himself and folks that can 
put up with him, ecology and renewable energy. He said that one item with infill in 
existing neighborhoods, special care shall be taken to ensure mass and scale conform 
to the existing neighborhoods beyond what is allowed in the current underlying zoning, 
in 2013. He said that code was updated in 2016 and the Town intends the UDC to 
implement the planning policies. He said what the Comp Plan intended is meant to be 
built into the code. He said the Environmental Bill of Rights was passed by the Town in 
2017. He said that we want to “green up” our act because it matters. He said what 
Planning and Zoning is not about, it is not about subjective interpretations of the codes, 
fears of all of the possible ways my home could be used in the future in violation of the 
codes, whether the neighbors approve of my project or who they imagine him to be and 
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it is not a popularity contest. He said last time as you have heard that there were about 
equal numbers of people here speaking on both sides. He said either this meets the 
code or it doesn’t, if it doesn’t it can be explained why. He said that he doesn’t want to 
pit neighbors against neighbors, the point of good zoning is to make the rules clear and 
to avoid this Hatfield McCoy kind of feuding across boundaries. He said what it is about 
is does the proposed structure as designed meet the objective standards of the codes. 
He said with the boardinghouse thing, once built is it being used and occupied in 
compliance with the codes. He said does the design meet the standards of the code, in 
use, is it occupied in compliance with the code. He said that he is not asking for special 
treatment, just fundamental fairness. He said that Janet has already stated that they 
essentially did not do their job. He said how do we undo that. He said either it meets the 
code or it doesn’t, if it does comply reissue the building permit. He said that if it doesn’t 
that he is asking for fairness and specific objective reasons based on the evidence and 
the code and why it doesn’t comply as well as a path to compliance.  
 
Pat said that he paid for a permit review and responded to all of John’s requests and 
that he was great to work with on a not so simple project. He said that he just wants 
specifics on how to comply. He said that the former Mayor, Stacey Bernot, commented 
on the 191 Sopris Avenue project, which was fairly contentious, a four family unit, “To 
me it’s not about the building it’s about the people and that I want an inventory of mobile 
homes to mansions in this community and if we bicker about every project that comes 
through I think we are losing sight of those folks”. He continued by saying what makes 
Carbondale special, we are normally known for things like community, arts, recreation 
as well as diversity and inclusivity. He said that architectural historic character are not 
our greatest charms. He said he wonders if the appellants see Carbondale differently 
where architectural and historical character rises above community, which is 
speculation that doesn’t need to be considered. He said that this just lends some 
perspective of what he is up to apart from all the boarding house labels and enemy of 
the people.  
 
Pat recalled last summer’s fire “It became vividly clear that this is not the same valley 
when I arrived in ’87 nor is it the same planet that I was born on in 1956, in a short 
lifespan I’ve seen the planet put in jeopardy.” He said that Tarn knows this from my 
adventures with her dad, the natural world has provided one of my most enduring and 
nurturing relationships and that’s why I am here. He said that he can’t, in good 
consciousness, build a house that will burden the planet for decades to come. He said 
that the atmosphere is like the skin of an onion and we’ve been messing it up. He said 
that his design is a net zero and they are fairly involved structures, the wall systems are 
heavily insulated so the geometries tend to be pretty simple. He said the goal with a 
house like this, is over the course of a year to generate as much energy as the house 
uses through energy conservation and renewable energy and in this case solar. He said 
that once again John was very helpful in helping him work out the details. He said that 
he has indicated from the beginning that he wants to share the house and not that he 
wanted to rent it. He said that cohousing is usually multiple structures, co-householding 
is occupying a single family structure as unrelated family and that it is a growing trend. 
He said that this is his design concept, simple, sustainable, shared, shelter. He said that 
he hopes that there is room in Carbondale for this.  
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Pat said in conclusion, Staff approved the site plan in compliance with the zoning. He 
said that the proposed use falls within the UDC definition of family, four unrelated 
persons. He said that at build-out it could be five bedrooms, five and a half baths plus a 
family room. He said is it unreasonable to think that four people plus a guest room 
would be a normal use for that. He said that parking is more than adequate for this 
phase and that it is a great fit for Carbondale’s environmental and developmental 
strategies and a change at looking at architecture. He said that he requests that the 
Board approve the building permit and deny the appeal. He thanked the Board and 
apologized for getting emotional.  
 
Charlie submitted a copy of the PowerPoint as a formal exhibit and evidence on a stick 
as well as paper copies to the Board.  
 
Charlie stated that Pat has covered a lot of the things that he wanted to address and 
that the important things to consider in his understanding of the law and that you might 
get different interpretations from your council, the code has different provisions that 
have to be looked at when you issue a building permit. He said first of all the building 
standards and things like that, which are in the International Residential Code if he 
remembers the name correctly, those are not even questions in this process. He said 
that remember that the building permit is just for the first floor. He said that Pat has 
been very transparent in what he has presented to the Town and to this Board and to 
the neighbors and this is what I want to do.  
 
Charlie said that when you look at the code itself there are two sets of standards, the 
first are found in section 3.2.3.B, the second in 5.6.6. He said that 3.2.3B are the 
dimensional standards and everyone agrees that those were met by Pat in his building 
permit. He said that it was interesting that when Mr. Mahoney made his presentation 
showed all of these comparable standards out of the Garfield County Assessor’s office. 
He said that is great and that he doesn’t know if they are accurate or not as he did not 
have a chance to look at each of those to figure each of the properties he had. He said 
that the issue is that the Board has to decide based on what the dimensional standards 
are in the code. He said that Pat has met those dimensional standards. He said that it 
cannot be determined by size but it has to be determined on the objective standards. He 
said the purpose of the standards in both 3.2.3.B and 5.6.6 is to put prospective 
applicants for a building permit on notice of what they need to do to comply with your 
code. He stated that he complied with all of those standards and that is what Janet and 
John found when they issued the permit. He said that they were well aware of the 
objections of the residents. He said that Ms. Buck has indicated here today that as she 
thought about it that she was aware that there were some design things that quote 
unquote “bothered her”, which might not be her exact words that she said today. He 
said that she did not bring those to anyone’s attention and that she did not bring it to Pat 
saying that we have issues with this and maybe we should be looking at some different 
design things that we could maybe solve some of these issues. He said as Pat pointed 
out that there was maybe a ten or eleven day period there because of some confusion 
on when the time for the appeal was due for the Town again to look at the same 
questions that you are hearing here today. He said that they looked at those and that 
they did not revoke the approval of the permit, they issued the permit on March 31st.  
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Charlie said that if you look at 5.6.6 there are six different standards i.e. the trees and 
different things and I’d encourage you to look at the actual code. He said that for each 
of these six items that the Town has found that Pat has complied with. He said what is 
important to consider is that in 5.6.2 of the code that they talk about standards and 
guidelines. He said that standards under your code are rules, principals or measures 
with which compliance is mandatory unless modified through various procedures or 
altered in compliance with the code procedures. He said that Pat did the alternate 
compliance for a porch in the front yard setback and that was in the worksheet that Mr. 
Plano had done. He said that the second part of that section 5.6.2B in paragraph two is 
guidelines. He said guidelines are policy preferences for which no specific measures 
exist and that is critical. He said that it goes on to say that the development may not be 
denied solely for failure to comply with a guideline. He said that he is shortening it but 
that is generally what the code says. He said that is what the appellants want you to do, 
take these vague design things. He gave an example of what Mr. Mahoney admitted 
that the historic character he claims in the code is based on the last ten years, not the 
last three to ten years, but something beyond that. He said that the code does not say 
that, he wants to add another criteria to that. He said as far as what some of the 
neighbors indicated is that you might open the door and create some issues out there.  
 
Charlie said that Pat Kiernan has a right to develop his property, right to get a building 
permit, under the current code. He said that if this Town determines that this code is not 
sufficient as Pat noted on one of his slides that there have been some changes in 2019 
to deal with some of those issues. He said that if the Town determines that they are not 
sufficient that you can amend your code. He said that any new applications after that 
have to apply to that new amended code, he said that you can’t do it now and stop Pat 
from building his building. He said that is not how the law works.  
 
Charlie said that you have to distinguish between standards and guidelines. He said 
that you have to understand that when you rule on this that Pat has complied with each 
of the standards. Charlie said regarding boardinghouses, the purpose statements are 
guidelines, Comp Plan, by its nature is a plan, it is not a guideline, it’s not a standard, 
it’s an aspirational goal and what a town should look at. He said that is the definition of a 
comprehensive plan. He said that he wanted to talk about a boardinghouse, that this 
property cannot have more than four unrelated occupants. He gave several examples of 
how his home could be rented and stated that there is nothing in the code that prevents 
him from leasing his property. He said that there are no short term rental restrictions 
here but Glenwood Springs is looking at these issues closely now. He said that when 
Pat applied there were no such things there. He reiterated that there is nothing in the 
code as to the length of leasing and that restriction cannot be imposed on him, as long 
as he only has four unrelated people. He said that it could be abused as every law in 
this country could be abused. He said that the local courts are buried in cases of people 
that abuse the laws.  
 
Charlie said that co-housing is not a prohibited use and it is not wrong. He said it could 
be a vision of the future and the Town should be looking at adding it as a use in this and 
other zone districts. He said that Pat has met the parking requirements as only the first 
floor is subject to this building permit. He said when he finishes the rest of the house he 
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will have to comply with the rules and regulations at that time. He said that the future 
use of this property cannot be judged based on the current building permit, which is just 
the first floor.  
 
Charlie said that there is nothing in the code to say that one needs a professional 
landscaping plan. He said that Pat has a plan, which he showed in one of his slides. He 
said that he shows three trees and the landscaping strip and before the certificate of 
occupancy is issued he will have to show that he built to the Town code or he can’t get 
his CO. He said that it is not grounds to deny a building permit.  
 
Charlie said bottom line is the evidence that you have in front of you tonight, Pat’s 
building permit complies with the Town’s code. He said that it complies with the OTR 
and the UDC. He said that if you determine that there is a certain provision that you 
think he ought to do something different that he would encourage you not to make him 
go back and start all over again and not make him waste all of the money that he has 
wasted and permit fees and all of the things that he has done. He said that if you give 
him direction of the things that need to be done in order to issue the building permit that 
would be middle ground, it is not yes or no. He said that we encourage you to approve it 
as is but if you determine otherwise we would ask you to say these are the things that 
you have to do for the permit to be issued. He thanked the Board for their time and said 
that he sits on these boards and it is a very difficult process.  
 
Ann asked Pat if he intended on living there. 
 
Pat stated that was his plan. 
 
Ann asked if Pat lived in this neighborhood now.  
 
Pat answered that the honest truth is that housing has gotten tricky and expensive so 
he is currently living at the Monastery in Old Snowmass. He said that he has lived in 
intentional communities in Scotland and in Wisconsin. He said that he understands how 
to live in community. He said that his intention was to live here and share the home. He 
said that the renting thing came up over and over again but that he is not sure that he 
wants to rent it because it creates a power imbalance in the house. He said that he 
hoping for some kind of shared equity but that might be too socialist for Carbondale but 
that he didn’t know.  
 
Ann asked if that is the difference between a boarding house and co-housing.  
 
Pat explained that co-house holding is a model for unrelated adults to share a single 
family residence. He said that if you have a model and people focusing their intention 
that they learn how to do it better.  
 
Charlie said that one could easily own a home as four co-tenants, with each party owing 
¼ interest in the home. He said this is a legal entity which could exist.  
 
Ann asked if any income will be made from co-housing.  
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Pat stated that it will be a home and that it is not intended to be an income property, that 
it is intended to be a shared home.  
 
Ann asked how it would be addressed if you sell this house, which was mentioned prior.  
 
Pat stated that this is one of those in the future it could be misused things. He said that 
there is no way to manage that effectively other than to enforce your codes. He said that 
you cannot deny it because someone could abuse it a hundred years from now. He said 
fifty years from now most of us will probably be gone.  
 
Ann asked if 2016 to 2019, there hasn’t been a change in plan, knowing controversy 
and nothing was redone, did she understand that right. 
 
Pat said as Charlie mentioned that he had spent a lot of money on designing this house 
with structural engineering etc. and that he doesn’t have guidelines on what redesign 
would work. He said that the Town has not given him anything specific. 
 
Charlie asked for clarification that from the time of denial from the P&Z to the time of 
applying for the building permit did he make any changes. 
 
Ann said that this other process of going around that, nothing was adjusted. 
 
Pat asked from 2015 to 2017. He said that a couple of things did, one of the variances 
was for solar orientation to turn it towards the sun. He said that was a misinterpretation 
of the code because it says “they prefer that” rather than “it has to be that way” so that 
wasn’t really a variance. He said that another variance was a detached accessory 
dwelling unit, he said that what he got from that was no detached accessory dwelling 
unit and no variances. He said that he very much redesigned it and that it used to have 
a garage with an accessory dwelling unit and it was a very simple conceptual design. 
He said that he has redesigned it, no accessory dwelling unit, no variances and still the 
neighbors appealed it.  
 
Ann said that she noted in the booklet that someone had offered to redesign with a 
compromise with neighbors or working together to do things.  
 
Jeff said that one of the neighbors had offered to mediate.  
 
Pat said that would have been Eric Doud. 
 
Charlie explained that you can always discuss settlement but when a litigation is 
pending and that litigation was pending at that time. He said that at that time Pat had a 
lot of money invested in both the plans and in the court process. He said that, just 
because he did not want to talk, then you have to think about where he was in the 
process.  
 
April asked if we were just looking at the plans for a single level. 
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Charlie stated the building with only the first floor developed.  
 
April stated that anyone could add to their home later. 
 
John explained that it was still the entire structure that we are looking at and the part 
that would be finished would be the first floor. He said that some of the infrastructure 
would still need to be put it.  
 
Charlie said that the second floor and basement would be open floor plans that could be 
changed by anyone sometime in the future.  
 
Jeff said that he would assume plumbing and mechanical would have to go in.  
 
John stated that the plumbing and mechanical would have to be roughed in.  
 
Pat explained that this was an open build design and that there would be service 
cavities in the walls and ceiling and open web trusses, which have a lot of room. He 
said that there would be removable service panels in some areas. He said that it is 
designed so that you don’t have to modify the shell of the structure in significant ways 
so that it can grow over time. He said that with a building of this type that you would 
want build the whole shell all at once so you can do very efficient insulation and air 
sealing. He said then you could finish off the floors later and that it could be a master 
bedroom if a couple wants to be there. He said at this point it is just the first floor, finish 
the envelope and whatever structural is required.  
 
Jeff said and the mechanical room. 
 
Nick said that it sounds like you are designing with intent to build multiple bathrooms so 
that word intent comes up. He said that we are talking about intent on the other side as 
well.  
 
Charlie said that, if the question is the infrastructure going to be there to put the 
bathrooms in, the answer would be yes. He said the pipes will be in the walls.  
 
Pat said that they could be or they could be added later. He said that it would easier to 
rough in certain parts or a lateral up for the water and sewer and then tap into it once 
the configurations are complete.  
 
Nick stated that your intent to go along with your proposal, which is part of the package 
with multiple bedrooms and bathrooms on the upper level, that is the intent. 
 
Pat answered could be as drawn three bedrooms and three baths and if you were a 
mature adult, wouldn’t you like to have your own bath and some private areas. He said 
that it could end up being two master bedrooms. 
 
Nick said that the intent is to design and build the upper level out as multiple bedrooms 
and bathrooms.  
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Pat said yes.  
 
Charlie stated that the property could sell prior and someone else might want to do 
something different. He said that they would have to come back to the Town for 
approval.  
 
Pat said that the size of the structure is about 2600 square foot house if you account for 
the thirteen inch walls. He said that is about how much living space it has above grade.  
 
Nick said that he is not taking issue with the intent and that he just wanted to get some 
clarity. Is it the intent to build as proposed in the upper level layout from your 
presentation.  
 
Pat stated that it is not cast in stone but the intent is that at some point it would be built 
out with bedrooms and bathrooms.  
 
Charlie said that is one potential build out.  
 
Nick asked if the Fire Marshall has seen the upper level floor plan. 
 
John said that the Carbondale Fire District has not been involved in this. 
 
Nick asked if it seems prudent that they should see the intended floor plan. 
 
John said that it is still a single family home and typicaly the fire department gets all of 
our commercial plans and multi-family plans. He said that they do not get involved in 
single family.  
 
Nick stated as a matter of life safety and welfare, does it make sense that the fire 
department should get involved in this particular case, is this an extenuating 
circumstance given. 
 
John stated that it could be something that the Board deems necessary but that is not a 
typical review process for a single family home. He said that they have egress windows 
in each bedroom, smoke detectors, carbon monoxide detectors and all of the life safety 
parameters in the building code are taken care of. He said that the Fire District doesn’t 
typically get involved with any single family homes.  
 
Tristan asked if the set of plans in the packet was the set approved by Staff.  
 
Pat answered yes and the permit was issued.  
 
Nick asked if there was a neighbor notification process pre-permit. 
 
Janet said no that it is not required.  
 
Nick asked if there were any variance requests.  
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Janet answered no.  
 
Further discussion ensued regarding the time and process.  
 
Appellants – Rebuttal 
 
Mark Mahoney said that there is a lot to unpack with what was just said. He said that 
the basic thing that the applicant was just arguing is that the code does not apply. He 
said that the reviewing body cannot change the code. He said that if you listen to the 
applicant that you are being asked to change the code and you cannot do that. He said 
that the code requires you to look at the Comp Plan and it requires you to look at the 
intent, the purpose of the code. He said that is not an option but a responsibility and 
requirement that you have. He said that they may not like the code but that is the code 
that we have. He said that if it says that special emphasis shall be placed on these 
things then you have to decide, was special emphasis placed on that? He said in your 
heart of hearts, per the code, however you come up with that, you must decide that. He 
said that you cannot change it and say that the purpose statement is not legally binding, 
that’s not your call. He said that you cannot say that the Comp Plan is optional because 
that is not your call. He said that you must consider if the Comp Plan is being served by 
this project, if it helps the Town implement its Comp Plan. He said that you cannot 
change the code tonight, it’s the one we have. He said that as the neighbors, we have 
rights. He said that this code applies not only to the developer but to the neighborhood. 
He said that we rely on this and that you cannot go and change it now. He said that Pat 
talked about his green building and it has nothing to do with the code. He said that the 
Comp Plan states that energy efficiency is encouraged. He said that the code doesn’t 
say you can do a house a certain size because it is energy efficient. He said that you 
cannot make it a block building because it is an energy efficient building, it goes against 
what the code says about mass and scale. He said those are judgements that the Board 
has to make but you have to make it based on the current code, not as Pat would like it 
to be changed. He said that there are projects all over the neighborhood and “Old Red” 
is one of them. He said that went for a public notice and everyone knew about it. He 
said because of the way it was handled in a way that is sensitive and in compliance with 
the code as far as the handling of the additions and historic treatment of it that no one 
complained about it. He said that there is a short term rental across the street from me, 
it went through public process and no one complained about it. We are not dickering 
about every project, we are dickering about this project, as stated by the applicant. He 
said that we couldn’t appeal until the decision went ripe, which is when the applicant 
picked up the building permit. He said that we were there that day. He said that there 
was no eleven day waiting period, we appealed on the day that we could. He said that 
we went in when the applicant picked it up not when the permit was ready.  
 
Linda Halloran said that we all have made mistakes, both in our personal lives and in 
our careers. She said that Janet has been pretty frank and generous in terms of what 
part she had in this permit being issued. She said that the Board of Adjustment has the 
authority to acknowledge that and send this back to the drawing board. She said that’s 
what I hope you will do. She said that a key issue here, multiple applicants come to the 
Town and get building permits. She said that they are able to read the code, if they can’t 
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read the code they get professional help, if they need help with design work, they hire 
an architect. She said that she went through the infill process twice in this Town, both 
times because we tried to behave in a neighborly way. She said that we looked at the 
code but that we looked at what, as neighbors, how we would like to be treated. She 
said that we did not have a single objection in either of those infill applications. She said 
that when Pat came to the P&Z in 2015 it was a very similar situation, he was trying to 
find out from the P&Z what he could do. She said that Gavin Brooke told Pat to spend a 
little money and hire an architect to have someone help address these issues. She said 
that the neighbors are not opposed to a project on this lot, we just want something that 
has a scale that is appropriate. She said that the tenor of the presentation tonight was 
the code is wrong and that it’s your problem to help me figure this out and that is not 
necessarily is the case. She said that Staff helps interpret the code but when it comes 
down to how you are going to apply that code to a particular lot, that falls on the person 
that is building and, if they can’t do it on their own, then they should get some help. She 
said that she hopes that you send Pat back to square one and start over again.  
 
Rita Marsh, 694 Euclid Avenue said that we have lived here since 1977. She said that 
there has never been an issue in our neighborhood such as this. She said that it is 
really difficult to be here and talk about this. She said that she has known Pat and that 
he has an intent and that he wants to bring community together; which he has, he has 
brought our neighborhood together in an extraordinary way. She said that she 
appreciates Janet saying tonight that she wishes that she had spoken up stronger at 
that time. She said that she knows how that feels in my heart of hearts. She said that 
this is going to be a difficult structure the way it is to plop down in our neighborhood so 
please consider that. She said that we would like to welcome Pat with something that is 
more broken up and doesn’t feel like it’s going to impact the neighborhood with lots of 
people moving in and out.  
 
April asked if we have a code that prohibits co-housing; we only have the four people 
rule?  
 
Janet explained that our code does not address co-housing and that there are many 
definitions for co-housing. She said that our code does not address it or define it.  
 
Tristan asked if the use as suggested would be a family as defined in the code. 
 
Janet answered yes that four person unrelated by blood would be a family.  
 
Jeff said that it could be five bedrooms.  
 
April stated that it was mentioned that there was another being built in the same district 
with five bedrooms and five bathrooms. 
 
Frank Norwood stated that we are talking about 5.5 additional bedrooms and we are 
talking about one person for each, what about a family of four for each of those places. 
He said then what do you do with the impact of cars and the number of bodies in and 
out every day. He asked what the maximum number for inhabiting that building.  



6/10/2019 
 

35 | P a g e  

 

April stated four people.  
 
John said unrelated people. 
 
The public hearing was opened.  
 
Richard Vottero, 75 S. Third Street said that he is a transplant from Denver and that he 
is a third generation Coloradoan. He said that we are a growing state whether we like it 
or not. He said that Carbondale is house short by a long shot for common people as 
means that I am to find a place to live. He said that he could get bumped out of here in 
the next couple of years because he cannot afford the rising rents and expenses. He 
said that Pat is seeking to provide a place where he can experience community and 
have other people live in a very decent setting. He said that with your own bedroom and 
bathroom that is pretty premium. He said that the house is solar oriented and very up to 
date as far as energy efficiency goes, which we are all finding out is more and more 
important. He said that regardless of what you believe the world is changing pretty 
rapidly on us. He said that Carbondale and this resort area is supposed to double by 
2035. He said that is a short time from now and can you imagine this place doubling in 
population. He said that we are going to have to figure that out. He said the way for this 
to grow is up and not out. He said not consume more land but grow by infill and 
increased house sizes. He said that the neighborhood that it’s in and the idyllic feeling is 
fading, whether you care to admit that or not. He said that we have to adjust, not by 
shutting down a house that has met the code and has a building permit in hand meeting 
the code. He said that with the red house to the east that Pat’s house looks more in 
character with the neighborhood than before all of that was built.   
 
Eric Doud, 710 Euclid Avenue said that Jan and I are in the process of designing and 
building the “Old Red” house as it is lovingly described. He said that he is a practicing 
architect and I have been at it for forty years. He said that he has worked in many 
jurisdictions, both on your side of the fence representing historical boards as well as 
private interests. He said that he has taught at the university levels and understand the 
value of critique and reworking of design. He said that projects only get better by review. 
He said that the full range of a designer’s responsibility is not only to their own values 
but to the neighborhoods values. He said that while Pat’s building has merits in both 
terms of energy efficiency and the need of public housing as it is currently designed that 
he does not believe that it is appropriate for the Old Town Residential district. He said 
that concern comes from two areas, one is from the impact of our immediate 
neighborhood but also what it suggest could happen to the rest of Carbondale’s historic 
heritage in the OTR district. He said the first area of concern is mass and scale. He said 
that with the new building with Old Red that we tried to reduce their size so that they are 
secondary to the primary original historic house. He said that in doing this that we had 
to compromise on the height of the walls on the rear structures but that we felt that this 
was important. He said that we also added dormers and kept roof pitches that were 
characteristic of the older style. He said that Pat’s project while meeting the quantitative 
requirements to the code he believes that it fails to meet the qualitative requirements. 
He said that if you take a streetscape view of that he said that he has heard from others 
what a large project ours is, he said that with the mass and scale of Pat’s pushed 
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forward it will impact the entire block. He said that it fails to provide a visual variety and 
architectural compatibility. He said that in conclusion that this is a project that needs to 
go back to the drawing board. He said that architects are cheaper than attorneys. 
 
Motion to close the public hearing 
 
Tristan made the motion to close the public hearing. Nick seconded the motion and it 
was approved unanimously.  
 
April said that the OTR has new buildings, she wondered if there were any historic 
buildings deemed by the State.  
 
Nick said that there were not any registered but that there is history and heritage in 
OTR.  
 
April said that she understands this but that we were also shown pictures of brand new 
homes or infill projects. She said that she personally feels that we cannot deny 
something for what might happen to it and that any of those homes could sell tomorrow 
and be turned into anything else. She said that she doesn’t think that this is our job 
tonight. She said that if something is to code and meeting those codes that’s what we 
are here for, not what someone might do later with something. She said that she has 
lived places in Carbondale where a lot of people are living across the street from me 
and everyone has got cars. She said that no one is coming through with their code and 
changing or enforced so that can happen anywhere in Carbondale. She said from what 
we have been told is that this has met code and was given the green light to go.  
 
Jeff said that the building permit was issued.  
 
April stated that she doesn’t think that Janet did the wrong thing, if it meets the code you 
get a permit. She said that people can come and say that they don’t like it but if it meets 
that code that’s what we are here to decide tonight, not what might happen later. 
 
Nick said to that point, which is well taken and that he agrees however he does see 
some issue with how it received its permit. He said that it met the dimensional 
requirements of the code, the quantitative requirements of the code. He said that this 
was early on in the process and from the design of the house would indeed pass the 
qualitative requirements of the OTR at this point in time. He said that if it went in front of 
the P&Z that they would take issue with how the house presents from the street, which 
the one rendering of it was pretty unimpressive. He said that it is subjective and that the 
UDC is written to protect the OTR from what we don’t want it to be. He said that it does 
it without being capricious and arbitrary, which is what we have to be. 
 
April said that change is hard and that people don’t like it but it is going to happen. She 
said that we do need places to live and that anyone that has a home could rent out a 
room.  
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Nick said that he doesn’t disagree with April but that the house doesn’t present well 
from the street.  
 
Tristan said that he agrees with Nick. He said that he sees two issues, one the use of 
the dwelling and the intent of the OTR district. He said that he doesn’t see that it 
shouldn’t be approved as proposed for the use as a shared home. He said that he 
doesn’t think it meets the intent of the OTR district as provided for in the code, which is 
in there to provide some leeway and some discretion on what’s to be built in the OTR 
district. He said that qualitatively the scale of the building and the mass don’t make 
sense for the area.  
 
Nick said if there was a minor height setback on the second story just to give it some 
breakdown. He said he wouldn’t want to take away too much floor area from the upper 
level because he thinks the intent of the upper level is pretty decent and he doesn’t take 
issue with the intended design of the upper level. He said that he thinks that the fire 
department should take a look at it. He said that if there was just a 1-2 foot setback on 
the Street Side or on all four sides to break up the mass to be more fitting to the 
character of the neighborhood.  
 
Ann said that a couple things she sees is how it is supposed to be built out on the one 
level is fine for parking. She said as soon as you have other tenants then the parking is 
an issue. She said that you usually have to plan for that before you build the building. 
She said that she doesn’t understand why there can’t be a compromise and if it’s a 
review with Carbondale because of this, that there is some compromise on price. She 
said that there are parking issues, landscaping issues, mass and design. She said to go 
back with some compromise on all parts, everybody in this group has to compromise to 
some extent and make it a better project for Carbondale. She said that this has been 
such a long process for her to look at this from 2015 to 2019. She said that with design 
changes as just mentioned, it makes neighbors happier. She said that they met the 
rules but that we could relook at this and have it go back through.  
 
Nick stated that we could propose an approval with conditions. 
 
Ann said that is what she is saying and that you can’t deny that the project got a 
building permit. She said that there is obviously a whole lot of people that don’t agree, in 
this room, that it meets all of the code. She said that by going back that the project has 
a chance.  
 
Nick stated that if we were going to go that route, put together an approval with 
conditions, what do we think those conditions would be. He said would we want to 
explore and discuss.  
 
Jeff said if on P&Z you could continue a hearing and say if you break up the mass and 
scale a little, can you bring it back to us and then we’ll look at it again.  
 
Janet said that you can do that, maybe provide guidance with some of the suggestions. 
She said that generally we have tried not to redesign during the land use process but 
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that it is ok. She said some of the things she had mentioned that she had listed; look at 
mass and scale, smaller components, facade modulation, setbacks for upper floors, 
vary roof lines, changes in building materials or breakup facade with architectural 
features such as dormers, porches, gables and windows. She said instead give them 
direction in order to redesign it and then look at it.  
 
Nick asked if the applicant ever heeded the suggestion of Planning and Zoning to hire 
an architect.  
 
Pat answered that there is a hidden concept in there that he couldn’t design another 
style house. He said that he took architecture in graduate school and that he is an 
engineer and that he could redesign the house easily to make it look like the one next 
door. He said that this is want I wanted and that architects get to make a statement. He 
said that this is a return to frugality with resources and energy. He said so to suggest 
that I should hire an architect to design something other than what I want, this is what I 
want to build.  
 
Nick said that is fair but that the architect also has a responsibility to the community, 
which you clearly have overseen or forgotten about. He said clearly you have not done 
a very good job with that. He said that we have a room of people here that are very 
upset and maybe an architect might have helped you alleviate some of that.  
 
April said that the two main concerns that she has heard from the neighbors is the size 
of it and that’s tough and things do change. She said that if it does fit in the code and 
the building permit code for that land use then you have to allow it. She said that it is not 
our choice if it fits, in then that is what we are here to rule on. She said that if that’s the 
law, then that’s how it is interpreted, we can’t change the interpretation.  
 
Jeff explained that we can re-interpret it. He said that we would need to have a finding 
that we feel doesn’t meet the intent of the code.  
 
April said that it sounded like it did. 
 
Jeff stated that was the dimensional standards. 
 
Nick stated that there is more in the UDC than just dimensional requirements.  
 
April said then the second is the whole boardinghouse thing, which is what we have 
said is code enforcement. She said that we are not here tonight to rule on code 
enforcement either.  
 
Jeff said that to play out the scenario and it gets built in an illegal way and then there 
are complaints. He said that enforcement is complaint driven.  
 
Jeff asked Janet what zone districts are boardinghouses allowed in. 
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Janet said that they are only allowed in Commercial/Transitional, Historical Commercial 
Core and Mixed-Use. 
 
April stated that Pat has said that he is not necessarily looking to rent out rooms. She 
said that she thinks that our job now is to just look at the zoning code.  
 
Jeff asked Pat if he was willing to modify the design at all. 
 
Pat said that if he never gets permission to build that he’ll have to modify but that it is a 
pretty brutal way to do it to have the permit approved and then have to redesign it. He 
said that he has to have standards to design it to. He said that it meets qualitative 
standards now and that the other interpretations are not standards because they are so 
subjective, they won’t hold up in court. He said qualitative standards have to be specific 
enough that they are understandable. He said that he has shown a number of examples 
that people might not like the architecture but they have been approved. He said that 
they are in different neighborhoods and some comparable in size. 
 
Jeff stated that there is a section under mass and scale in the Comp Plan that says step 
buildings down in scale as they approach alleys. He said that it doesn’t do that and that 
it’s written right here and it was just not done.  
 
Pat said that it does not approach the alley and its fifty feet away. He said that if he puts 
a structure in-between that structure would be adjacent to the alley.  
Jeff said that in his opinion that it does not step down as it approaches the alley. He 
said that if you added another structure that would be another project like a garage or 
something.  
 
Pat asked if that would be acceptable if he stepped it down by putting another structure 
in there. 
 
Jeff said that we would have to look at the design. He said if you are breaking up the 
mass and scale like the red house, the way those step down as separate buildings 
breaks up the mass.  
 
Pat said that the problem with that is a building like that will use an enormous amount of 
energy over its lifetime because of all of that surface area. He said and the cost to 
redesign because the process is pretty faulty.  
 
Jeff said that is where we are, we can’t go back to day one unfortunately. He said that it 
was approved and then it was revoked and now we are at a point. He said that the 
hearing was overturned actually.  
 
Pat said that the process was overturned. 
 
Charlie stated that the court never addressed subjective verses actual standards. 
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Nick said that it met the letter of the law on the dimensional requirements and that the 
other components of the UDC are subjective but they are there for a compelling reason. 
He said that they promote neighborliness. He said that we should be promoting 
neighborliness, we on this Board.  
 
April said that is true and that she doesn’t want open a can of worms because 
historically there have been a lot of things that people have not wanted to come in their 
neighborhood. She said that if we had stood up and let that happen we would be living 
in a different time. She said that the progressive idea of shared housing that this valley 
needs to move forward in that direction.  
 
Nick said that he hasn’t heard anyone on this Board dispute that fact. He said that he 
doesn’t think that anyone is contesting that it’s how the house presents.  
 
Further discussion ensued about the program at the house.  
 
Ann said that the impact of the build out with the parking, landscaping and everything 
for the size has not been appropriately designed for this lot. She said that she does not 
object but that it has to be planned better. She said that she knows that it is only the one 
level but that it is pretty obvious from him saying that is his intent and that it’s not a bad 
intent. She said that the design to her has some big gaps to make it work at that spot for 
anybody, if it sells or it goes. She said that she would like to see some change, some 
conditions. She said that it got the building permit and that she can’t deny that but that 
she is not gung ho that is what should be built, mass, area for parking if anything 
different happens there. She said that it is not going to be used as a single family if it’s 
totally developed.  
 
Jeff said regarding the net zero, he has seen a lot of net zero buildings because that is 
what he does too and that they are not all boxes. He said that you can do a lot more 
with architectural interest and still have a net zero building. He said that you could add 
variation and still maintain the environmental integrity. 
 
Jeff said that he is hearing that the Board is ok with the potential future use or the use 
as submitted. He said that it will have some neighborhood impacts. He said that he is 
hearing some things about mass and scale that we might want to make a 
recommendation on that. He said that he has also heard from the applicant that he 
wants very specific guidelines from us. He said that it would be hard to give more than 
what Janet already listed. He said that we are not the design Board and that you keep 
getting that same thing. He said that you want to be told exactly and we are not your 
designers.  
 
Nick said that the parking really needs to be reconsidered given this and the quantitative 
requirements say that they had met their parking requirements but he does not agree. 
He said that they should triple their parking.  
 
Ann said that the fairness of resubmitting pricewise, that the process does cost money. 
She said that she does not know what the Town can do if it comes back around. She 
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said that she is definitely about making it work but that she thinks that there has to be 
some changes.  
 
Tristan agreed that there has to be some compromise.  
 
John stated that he can address fees, once the permit is issued and they come back 
with revisions to an approved project, our fees are $49.50 an hour to re-review plans.  
He said that depending on the extent of the changes it would take eight hours maximum 
to give some quantitative of what he would look at. He said that if the floorplan would 
decrease Pat would get a credit for the tap fees. He said that our fees have not changed 
in a long time and $49.50 doesn’t even cover his time.  
 
Janet read the list of items again, we look at mass and scale, we ask for smaller 
components rather than one large mass, buildings broken up with various methods 
including facade modulations, avoid long expanse of walls, setbacks for upper floors, 
varied roof lines, changes in building materials, breakup facade with architectural 
features such as dormers, porches, gables and windows.  
 
April asked if the house to the south was ok because it was one story or is it ok because 
it was built before all of this. She said that it looks exactly the same to her. 
 
Jeff stated that it was pre-existing condition and that it is the house to the west.  
 
April asked if the roof was re-designed to make it different would that make people 
happier.  
 
Jeff stated that would be one of the things.  
 
Jeff asked if we were to go that route would we want to issue findings that listed certain 
elements of the UDC. 
 
Janet stated that it depends on how you want to do it. She said that you could continue 
the public hearing and ask for the project to be re-designed to respond to your 
suggestions and bring it back and have you review the new design. She said that way 
the neighbors have the opportunity to review the design, it keeps it in the same arena.  
She said that in the Staff report she did include dates, where the public hearing could be 
continued on page 14 of the Staff report. She said that what she is hearing is that the 
Board is ok with the use, concerned about mass and scale and parking. 
 
April asked if the applicant is willing to do that and is there any point in coming back. 
She said does Pat what to come back and resubmit a tweak here and there to make it a 
little funkier and a little more Carbondale.  
 
Pat stated that he had indicated in one of his slides that he had indicated that if it meets 
the code to issue the permit and if it doesn’t give him something based on standards. 
He said that when you get into this subjective standards that’s an oxymoron, standards 
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are not subjective. He said that he is not asking for design but some standard that 
would allow him to redesign to that standard.  
 
Jeff stated that we are dealing with the code and what Janet just read, does that give 
you any ideas. 
 
Pat stated that is not in the current code.  
 
Jeff said that is what we are helping to clarify what’s in the current code and those are 
some of the words that could be used to help you design something that would be more 
acceptable to the Board. He said if those are not helpful to you then we are not getting 
anywhere.  
 
Pat read from the supplemental standards of the UDC, 5.6.6 the façade of a dwelling 
facing the street shall be broken up with dormers, porches, offset gables, or other 
features such that the façade does not present an unbroken face to the street. He said 
that he thought that is what he had done and if he adds gables and he referenced a 
project that Jeff had designed across from the library.  
 
Jeff said offset façade is what I think you read. 
 
Pat said that those things are easy to break mass up with and if I have to totally 
redesign the floorplan, foundation and redo the structural that he could throw out a few 
concepts like that. 
  
April asked if Pat would like to come back and show that to us. 
 
Charlie asked if it is a conceptual showing. 
 
April said yes I think so.  
 
John said yes elevations and not redoing the floor plans yet. 
 
Jeff said that since you are trained as an architect you could do this yourself and you 
could do this without having to hire a bunch of consultants. 
 
Pat said that if he could leave the foundation and floor plan intact.  
 
Jeff said that he is seeing that the roofline is a pretty dominant feature and that he 
would look at breaking that up a little. He said the continuous eave line all the way 
around, if broken up would add some interest. He said that there a number of items, 
pop-outs. 
 
Charlie asked Jeff if he was suggesting dormers. 
 
Jeff stated that he wasn’t suggesting anything.  
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Charlie said that there could be significant costs as well as a month or two delay and 
then are you getting what you want, which has been the problem all along. He said that 
he appreciates that you don’t want to design the building but on the other hand you 
haven’t said the things that Janet just read that said dormers and things like that. He 
said that if you put two dormers to break up the front face line would that do it.  
 
Jeff stated that he is referring again to what Janet read if those give you more design 
ideas. He said that he thinks that is what the Board is looking for.  
 
Janet said that she wanted to clarify that those are the tools that we see professionals 
use or what people bring in when they are applying for the OTR zone district to help 
meet the intent of the purpose statement. She said that is something we ask of people 
and give them ideas on how to break up the building to meet the intent.  
 
Nick suggested that an option would be that we say that you are not meeting the intent 
of the UDC, go home redesign the house or you don’t get the permit and we’ll treat this 
as a multi-family dwelling. He said that to him it suggests that it is an SRO, single 
residential occupancy and that is not in the intent of the OTR. He said go hire an 
architect and get some help and do it the way it was supposed to be done. He said do 
the right thing! 
 
Janet added that she keeps hearing the words that the building permit has been issued. 
She said that the neighbor’s appealed Staffs decision to issue a building permit, right 
now the building permit is not issued. She said that this is a redo so the Board is 
deciding whether or not the building permit should be issued and whether we acted 
correctly in issuing it or not.  
 
April said that it sounds like the size of the structure in comparison to the lot is ok and 
that parking is an issue and the boxiness of the structure.  
 
Nick said that no one on this Board is contesting the program of your project and why 
he would dig his heels in on something so minor is baffling to him that we are here at 
11:00 p.m. because he won’t budge on something very simple.  
 
April said that was the question ten minutes ago, would you consider not redoing your 
floor plan and should we come back if you would change it up to make it so it’s not as… 
 
Pat answered all of those things dormers, materials, façade modulations. 
Nick said that this is silly. 
 
Pat said that he is willing to do those things, those are manageable.  
 
Nick said come on just do the right thing, ok, you have a room full of people that are 
upset at you do the right thing, hire an architect and get some help if you can’t do it 
yourself. He said that is the neighborly thing to do. 
 
Jeff said that we want to approve the project, right? 



6/10/2019 
 

44 | P a g e  

 

 
Nick said that we want to approve this and we want to help you.  
 
Pat said that he is willing to try some of these things and run them by you. He asked if 
he could get some feedback like you are on the right track before two or three months 
or who would I get that from.  
 
Jeff asked if he could come to Staff for a look at it.  
 
Janet said that if he has a redesign like we had told him before we are happy to look at 
it and give feedback, we can’t design it for him. 
 
Jeff said that would be the check-in and would we continue the public hearing to a date 
uncertain.  
 
Janet said to a date certain and that she put the dates in the Staff report on page 14, 
she said that there are three days and the end of July 29, 30 and 31st.  
 
Jeff asked Pat how much time he would need to have something to show to Janet. 
 
Pat said that he could have several options to her in two weeks.  
 
Further discussion ensued regarding dates for the next meeting.  
 
Motion 
 
A motion was made by April to continue the public hearing to August 19, 2019 at 6:30 to 
review design options and parking. Tristan seconded the motion and it was approved 
unanimously. 
 
Motion to Adjourn 
 
A motion was made by Tristan to adjourn. Nick seconded the motion and the meeting 
was adjourned at 11:00 p.m. 
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